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‘“‘When one begins the study 
of law, it seems highly com- 
partmentalized — contracts, 
descent, distribution, corpora- 
tions, real property. Then one 
begins to perceive a unifying 
force, the ideal of justice be- 
tween man and man. The law 
becomes the power that directs eI ee ee en oe 
human relations. Its purpose eerie x ce 5 : See : 
is to provide the rules that en- “ me. 7 
able men to live together in : LAW JOURNAL, Moe 
harmony. For us that function 
is guided by our Constitution.” 
—Stanley F. Reed. 
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Should we defend? This is a question which rears its ugly head 
whenever insurers and their counsel are confronted with an excessive 
demand. In our lead article (see page 683) Philip J. Hermann sug- 
gests that insurers make a periodic check of their defense setup and 
make changes where indicated. He even suggests trying new firms 
for comparison purposes; and if this is done, the insurer may find that 


its cost of defending the average case will be so lowered that excessive 
demands can be resisted without raising the average total cost of 
defending cases. 

In this fine article Mr. Hermann tells us what may be the cause 
of high defense costs. High costs may stem from inefficient office 
methods and the lack of labor-saving devices, or they may be the 
result of imprudent settlement procedures and operation methods 
when a case first comes into the office. 


Trust and commission clause. Under the various types of trust 
and commission clauses, two questions can arise: (1) When are such 
clauses construed as covering the insured’s “legal liability” for the 
particular loss of property of others and (2) when are such clauses 
construed as simply insuring “property” of others in the insured’s 
possession for which he is responsible at the time of loss? 

Percy Brown, Jr., the author of the article at page 688, answers 
these two questions and discusses several illustrative cases. In addi- 
tion, he analyzes the language that may be found in various types of 
trust and commission clauses. 

Mr. Brown points out that in lawsuits arising under policies con- 
taining trust and commission clauses covering property of others, 
provided the insured is legally liable therefor, there is always present 
a potential source of litigation. Why? Because courts in construing 
these ambiguous clauses have come up with diametrically opposed 
findings under similar fact situations. 


What is an explosion? The weight of science holds that the sonic 
boom is definitely not an explosion. However, legal precedent, built 
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up from careless decisions, holds that anything that makes a loud 
noise or expands is an explosion. Stratton Hammon, a vibration dam- 
age specialist, discusses the concepts of “sonic boom” and of “explo- 
sion,’ and illustrates with a recent incident which touched off claims 
for damage under extended coverage policies because of a sonic boom. 
He also describes the kinds of damage that can actually be done by a 
sonic boom. : 


The author discusses the damageability of various types of build- 
ings and what investigative steps should be taken by adjusters to 
determine the extent of damage from the sonic boom, and the extent 
of damage from normal causes. His comments appear at page 694. 


Pain and suffering. This element of damages is one that is always 
bitterly contested by opposing counsel. Pain and suffering experi- 
enced by different persons for substantially the same type of injury 
varies widely. There is no objective standard by which to measure 


this element of damages, and juries can go wild in their evaluation. 


In the article at page 699 Clarence E. Martin, Jr., discusses the 
right of plaintiff’s counsel to inform the jury of a dollar value of pain 
and suffering. He gives his reasons why the plaintiff should be able 
to inform the jury of such evaluation. Counsel is permitted to argue 
all the fair inferences and deductions from facts proved in the case, 
and he is permitted to point out the effect of the evidence and its 
application to the gravamen of his case, so why not let him point out 
to the jury the dollar value the plaintiff puts on his own pain and 


? 


suffering: 


Life insurance v. mutual funds. This is not the title of an actual 
case of record, but it does indicate the subject matter of the article 
which appears at page 704. Are life insurance and mutual funds com 
petitive or complementary? The author, A. Moyer Kulp, believes that 
the two are complementary. He emphasizes that in the future, indus 
try will need a tremendous amount of new capital. Each of these 
institutions is a vital and different source of industrial capital, and it 
will take the combined efforts of both to serve the economy and the 
national interest. 


In his article Mr. Kulp analyzes the nature of the mutual fund 
and its purposes. He notes one big difference between a mutual fund’s 
investment account and a life insurance company’s portfolio: the 
philosophy used in investment management. 


A new guest case. In guest action cases the courts usually follow 
the continued and persistent course of action doctrine. It is a sound 
one and serves as a good test of momentary thoughtlessness, inad- 
vertence or error of judgment in establishing gross negligence. 

William R. Powell, Jr., comments upon several decisions in guest 
action cases and compares them to a decision in a recent Texas case 
in which the time element was reduced trom an extended period to 
one minute. His comments appear at page 707. 


In This Issue 





Persons and Events 


The annual Individual Insurance Forum sponsored by the Health 
Insurance Association of America will be held November 16-18 at the 
Biltmore Hotel in New York City. Mr. V. J. Skutt, president of the 
HIAA, will deliver the keynote address. 

On November 19 and 20 the Conference of Mutual Casualty Com 
panies will hold its Accounting and Statistical Office Methods and 
Personnel Conferences at the Conrad Hilton in Chicago. One of the 
many ‘interesting speeches, to be given by Wayne A. Wilson, is en- 
titled “Use of Frequency and Severity Statistics.” Another speech 
deals with a subject which could become increasingly important to 
insurers—‘Office Unions—A Challenge.” This speech will be delivered 


by Bert M. Walter. 


Dr. Ennion S. Williams, vice president and medical director of the 


Life Insurance Company of Virginia, was elected president of the 


\ssociation of Life Insurance Medical Directors of America at its 
annual meeting. Dr. Williams succeeds Dr. Henry B. Kirkland, chief 
medical director of the Prudential Insurance Company. 

The new president of the National Association of Independent 
Insurers is Charles W. Leftwich, vice president of the Nationwide 
Mutual Insurance Company, Columbus, Ohio, 

Mr. C. B. FunderBurk was elected president of the National As 
sociation of Mutual Insurance Companies at its annual convention. At 
the three-day meeting, there were 1,059 people in attendance, repre 
senting 38 states. 

President Harry T. Dozor of the Fidelity Interstate Life Insur- 
ance Company has announced that Olin Faircloth of Los Angeles was 
appointed manager of the Life Department. 


One Trial on Liability, Another on Damages 
On November 2 the United States District Court for the Northern 
District of Hlinois adopted two rules, Rules 20 and 21, which are 


aimed directly at decreasing court congestion because of personal 
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injury litigation. Rule 20 provides for the giving of impartial medical 
testimony which may be ordered by a judge on his own motion or on 
the motion of counsel for either party. Under Rule 21, a separate trial 
may be had on the issue of liability upon motion of either party or at the 
court’s direction. If liability is determined, trial would then proceed 
upon the remaining issue of damages. 

This is a step by the federal courts which will expedite the admin- 
istration of justice. State courts should also consider the feasibility 
of such a program, because state courts, more than federal courts, are 
plagued with docket congestion. 

The over-all effects of such a program are conjectural. Necessity 
is the mother of invention, but whether the invention will serve to 
destroy or promote is a result that depends upon time and use. On its 
face, it seems that the program will relieve court congestion somewhat 
because of the greater number of cases that can be heard and disposed 
of. Medical evidence and the task of proving up damages may take 
several days of a trial court’s time. Under this program, these issues 
will not be heard in many cases. 

Insurance companies and their counsel will benefit particularly 
under these two new rules. Time and expense of counsel (not to 
mention the expense of medical experts) will be saved if no liability is 
found on the first trial. 

Under the new rules there will be less opportunity for the issues 
of liability to be determined on the basis of injuries and pain and 
suffering. The procedure will minimize a jury’s tendency to decide 
cases in favor of claimants upon the nature and extent of injuries and 
damage, regardless of whether the defendant was at fault or whether 
the claimant himself was contributorily negligent. 

However, a sobering thought should be added to the advantageous 
aspects of Rule 21. This idea will apply to all defendants, more so to 
insurance companies. One thing that prompts earnest settlement 
negotiations by a plaintiff is questionable liability. Where the defend- 
ant is found liable, it has been said that a plaintiff will be in a much 
superior position in any attempted settlement negotiations before the 
trial on the issue of damages. A plaintiff will be extremely difficult to 
deal with in such negowations, especially when the injuries are perma 


nent in nature or when they have jury appeal. 


Following is the full text of Rules 20 and 21 as adopted by the 


eight judges of the United States District Court for the Northern 
District of Illinois: 


GENERAL ORDER 
It Is HEREBY ORDERED that the Civil Rules of this Court be, and the 
same are hereby amended by the addition of the following Rules 20 
and 21: 
RuLeE 20—IMPARTIAL MEDICAL TESTIMONY 


(a) Prior to the date set for the commencement of the trial of 
any personal injury suit, an examination (physical, medical, psy- 
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chiatric, either or all) of the injured person, together with a report 
thereon, by an impartial medical expert or experts may be ordered— 

(1) By a judge on his own motion, or 

(2) On the motion of counsel for either party after a hearing 
thereon, if a hearing is requested, 
if, in the judgment of the court such an order will be in the interest 
of justice and will materially aid in the just determination of the cause. 
The granting or withholding of such an order shall be entirely dis- 
cretionary with the court. A copy of the report of examination shall 
be given to the court and to the attorneys for the respective parties. 

Should the judge, at any time during the trial of the cause, con- 
sider it advisable, he may, in his discretion, and on his own motion, 
order such an examination and report. 

Any examination ordered shall be made by a member or members 
of a panel of examining physicians designated for his or their par- 
ticular qualifications by the Illinois State Medical Society after con- 
sultation with the court. 

(b) At the termination of the case in this court, the trial judge 
shall fix the compensation of the expert or experts and, unless other- 
wise directed by the court, such compensation shall be taxed as costs 
and paid by order of court. The judge, in his discretion, may direct 
that the parties, or either of them, deposit with the Clerk of the Court 
security in a specified amount which may be used for the payment of 
such compensation. 

(c) In the event that the case shall go to trial after such examina- 
tion and report have been made, or that trial shall be resumed, then 
either party or the court may call the examining physician or phy- 
sicians to testify, in which event additional compensation may be 
allowed and taxed as costs as aforesaid. 


Ru te 21—SEPARATION OF ISSUEs IN CIVIL SuITs 

Pursuant to and in furtherance of Rule 42(b), Federal Rules of 
Civil Procedure, to curtail undue delay in the administration of justice 
in personal injury and other civil litigation wherein the issue of lia- 
bility may be adjudicated as a prerequisite to the determination of any 
or all other issues, in jury and non-jury cases, a separate trial may be 
had upon such issue of liability, upon motion of any of the parties or 
at the Court’s direction, in any claim, cross-claim, counterclaim or 
third-party claim. 

In the event liability is sustained, the Court may recess for pre- 
trial or settlement conference or proceed with the trial on any or all 
of the remaining issues before the Court, before the same jury or before 
another jury as conditions may require and the Court shall deem meet. 

The Court, however, may proceed to trial upon all or any com- 
bination of issues if, in its discretion, and in furtherance of justice, it 
shall appear that a separate trial will work a hardship upon any of the 
parties or will result in protracted or costly litigation. 


(Continued on page 720) 
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Excessive Demand—Pay or Defend? 


By PHILIP J. HERMANN 


Insurers should make a periodic examination of their defense setup, 
and if indicated, make changes and try new firms for comparison pur- 
poses. The author feels they may find that the cost of defense of 
the average case will be so lowered that excessive demands can be 
resisted without raising the average total cost of defending cases. 


A LEADING INSURANCE EXECUTIVE whose company was 
losing money sadly remarked: “Today, the insurance industry 
faces a terrible and probably unsolvable dilemma. Pay excessive de- 
mands or defend at probable greater cost!” With the rising cost of 
legal fees and the increasing verdicts being rendered by juries, many 
claim executives feel almost unable to stem a tide which threatens 
the very existence of their companies. Actually, insurance companies 
can do a great deal. In fact, some insurance companies have made 
a reappraisal of their defense setup and by bold action have actually 
succeeded in establishing reasonable claim values. One large com- 
pany found that its earnings soared and continued to go even higher 
as other companies in the same area lost increasing amounts. 


There is probably no area in the claim picture which has been so 
neglected over the years and which offers greater possibilities of 
lowering costs than a reappraisal of the entire defense setup, particu- 
larly the role of defense counsel and his ever-increasing legal fee. 


Before we can map a solution to the defense problem, we should 
first take a hard but honest look at the attorney who sits on the other 
side of the trial table. He is generally a tough product of the law of 
the jungle, a survivor of the fittest. Plaintiff's representative today 
has attained his position of eminence by winning greater and greater 
recoveries for his clients. Other lawyers, not to mention newspaper- 
reading claimants, flock toward their new found “David” who can “slay 
giant insurance companies.” Soon this personal injury “David” has a 
small, well trained, highly competent army of tough lawyers who 
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march under the banner of “the more 
adequate verdict,’ (known to us as 
the verdict). They are 
presently striking terror into the hearts 
of some insurance companies, not to 
mention some defense counsel. 


excessive 


While many insurance companies 
and their counsel are yelling “foul,” 
these vigorous “champions” are per- 
fecting their techniques, improving 
their law-office organization and pub- 
licizing greater and greater verdicts 
Frightened insurance companies are 
capitulating without battle and others, 
after defeat at the hands of a jury, are 
paying the victor excessive settlements 
in the hope of appeasing him, only to 
find 
larger amounts. 


his appetite growing for still 


Defense Counsel 


Now let us look at the insurance 
companies’ first line of defense, the 
defense counsel. Letters—explaining 
bad breaks, juries gone wild, unethi- 
cal methods of plaintiff's counsel 
which are believed to be grounds for 
but 


when 


the lawsuit, 
merited full 
defense and in the trial room full pay- 
ment 


reversal aren't, and 


which received, 
are most convincing and prob 
ably are often accepted at full face 
But 
such acceptance so often? 


value. are these deserving of 
We 
take a critical but honest look 
counsel, 


Let us not deceive ourselves. 
must 


at defense Is he equal in 
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The author is a member of the firm of 
Hermann, Rhoa & Cummins, Cleveland. He 
is past chairman of the Insurance Law 
Committee, 
and a member of the ABA Insurance, Neg- 
ligence and Compensation Law Section. 


Ohio State Bar Association, 


ability, proficiency and drive to the 
plaintiff's attorney? Did he attain 
his position by getting outstanding 
results in the courtroom and in ne- 
gotiation, or did the mantle won by 
the old master descend merely be- 
cause of the association? Is yester- 
day’s verdict buster still a king or has 
age, ill health, progress or other in- 
terests dulled his luster? Certainly, 
there are many topnotch defense coun- 
sel who can hold their own with the 
that 
But there are also many who, although 


they may have passed yesterday or 


best the other side can muster. 


even today pass in a slower league, 
are no match for trained plaintiff's 
men who are hungry for a “more ade- 
quate verdict.” A talk with a 
frank and honest trial judges will un- 
doubtedly shock some companies tha‘ 
are presently happy with their legal 
talent. 


few 


Defense Unprepared 

This inequality is only too frequently 
exaggerated by unequal preparation 
for trial. Recently a regular and long- 
established defense attorney for a 
large insurance company showed up 
in the trial room of a specially set 
lawsuit which was believed to have 
little prospect of settlement without 
trial. This case involved serious in- 
juries, substantial exposure and top 
plaintiff's counsel. He arrived with 
so little knowledge of the operative 
facts and injuries that he could not 
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carry on an intelligent settlement dis- 
cussion with any of the attorneys. 
Though the others had taken deposi- 
tions of several important witnesses 
and parties, he was neither familiar 
with the contents had he even 
ordered The plaintiff's at- 
torney, quickly sensing the situation, 
forced this attorney to recommend to 
his company a grossly oversized amount, 


nor 


copies. 


though letting the other companies, 
insuring other defendants involved, 
off with much smaller and 
amounts. 


proper 


In another lawsuit, a trial attorney, 
whose firm had represented the com- 
the [ many 
called from the courtroom and strongly 


pany in area for years, 
urged the company to pay a great deal 
evaluation to avoid 
The superintendent of claims 


more than its 
trial. 
got suspicious and immediately called 
in another firm to act as cocounsel. 
The trouble was then discovered. The 
case, though long on the trial list, was 
not fully prepared and missing was 
the most important defense witness. 
If these were only isolated occur- 
rences most companies would have 
little to worry about—but are they? 


Just as an insurance company in 
evaluation on a 
the plain 


tiff’s attorney, likewise the personal 


placing an lawsuit 


considers competency of 
injury specialists will insist on greater 
settlements from some defense coun- 
sel. Various insurance companies are 


proud to remind others in the in 
dustry that they have been repre 
sented by the same firm for many 


and sometimes even for more 
But for 
be paying 


years, 
than one generation. such 
pride, they may a high 


price. 


High Cost of Defense 

Aside from critically examining de 
fense counsel to be sure that one of 
the best in the area or adjacent areas 
has been crucial 


secured, another 
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problem stares one in the face—the 
high cost of defense. Unless this cost 
is actually reduced, many a company 
cannot afford'to employ their lawyers 
as often as they should. An analyti- 
cal look at the defense attorney’s law 
office and operational methods must 
be made. 

First, let us look at the office opera- 
tion. The expense of running a law 
office is not often appreciated by the 
company. Rent, supplies, books and 
help must be paid before the lawyer 
can keep any for himself. Unfortun- 
ately, the lawyer has only time and 
skill to sell—and precious little time 
at that. After deducting time used 
for running the office, salesmen, friends, 
personal business, vacations, bar con- 
ventions, legal seminars, reading the 
new court decisions and legal articles, 
it is difficult for even a hard-working 


lawyer to put in more than 1,200 
chargeable hours per year. We re- 


cently ran a time study using a clock- 
This revealed 
that the amount of time actually spent 
on client much smaller 
than is believed to be the case and that 


controlled record system. 
business is 


1.200 chargeable hours per year for 
many lawyers appears to be par. When 
the overhead is divided into charge- 
able hours, many firms find it is in 
excess of ten dollars per hour and 
many find this sum actually over $20 
per hour. 

Thus, if a lawyer who desires to 
earn $12,000 per year has an over 
head of $10 per hour, he must 
charge $20 per hour to the client. 
The lawyer whose overhead is $20 
per hour must charge $30 to the client. 
If the attorney desires to earn more 
or the senior partners desire to make 
a profit on him, an additional sum 
must be added to the hourly rate. In- 
asmuch as a good attorney will desire 
and probably insist upon on adequate 
income, the key here is low overhead 
and top-lawyer efficiency so that he 
can do more in less time and at lower 
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and still 


return. 


cost receive an adequate 


Labor-Saving Devices 


If you look at most law offices, you 
the 
a well-known efficiency expert—that 


may agree with observation of 
law firms are generally in the lower 
5 per cent of the least efficiently run 
businesses. By adopting labor-saving 
devices—such as electronic transcribers, 
photostat machines, mailing machines, 
high-speed indexes, electric typewriters, 
bookkeeping machines, duplicating 
equipment to open file folders and in- 
dexes, hands-free telephones, open- 
shelf filing, “Work Center” combination 
modern desk and matching file area 
to make files assigned to a lawyer 
instantly available at his desk, modern 
indexing self-billing time 
sheets, speed letters by-passing the 
color to identify 


systems, 


use of 
clients’ work making location of specific 


secretary, 


files easier and quicker, and instant 
replies as now employed by efficient 
businesses—the lawyer will substan- 
tially lower the overhead. In ad- 
dition, by the judicious use of clerical 
and other employees, the cost can be 
further reduced. 

For example, you would hardly like to 
pay a $25-per-hour lawyer to do some- 
thing a $2-per-hour secretary can do as 
well. In short, two equally competent 
lawyers, who expect equal net returns 
for their time, may greatly differ in their 
charge to their respective companies be- 
cause one runs a modern efficient office 
and the other does not. In such a case, 
the insurance company must reduce 
its costs by selecting the most efficient. 


Operational Methods 


\nother area where 
savings can be made is in the lawyer’s 
operational methods. It does not take 
a genius to see that a settled 
shortly after its arrival in the law 


substantial 


case 
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office, perhaps even before an answer 
is prepared, will bear a much smaller 
fee bill than one settled after prepa- 
ration in the trial A leading 
plaintiff's attorney, the late Ted Sin- 
dell, once estimated that sincere settle- 
ment talk early in the lawsuit would 
have resulted in prompt disposal at 
no more, and in many instances at 
less, than that eventually paid in at 
least half of the lawsuits that usually 
enter the courtroom being 
settled. Experience indicates that this 
may, in fact, have been an understate- 
ment. We frequently forget that the 
plaintiff's attorney is also trying to 
dispose of lawsuits at the earliest date 
and at the lowest cost of his time and 
overhead. Hence, the prospect of a 
fair, though not necessarily ultimate 
size, settlement will probably carry 
his recommendation. Further, it is 
well recognized that many a claimant 
will prefer to accept a tempting offer 
than to wait many more months for 


room, 


before 


the prospects of a larger recovery. 

Nothing really new has been said 
here concerning the desirability of 
early, persistent and effective settle- 
ment talk. Yet, it is an almost 
universal gripe of many plaintiff’s at- 
torneys that they cannot get many of 
the defense counsel to sincerely discuss 
settlement possibilities prior to the trial 
room, and that many defense counsel 
won't even talk at all unless forced by 
pretrial procedure. 


Settlement Procedures and Fees 


Many defense lawyers refuse to in- 


itiate settlement talk because “It 
weakens the bargaining position.” 
Unfortunately, many plaintiff's at- 


torneys subscribe to the same question- 
able position. Meanwhile, the lawsuit 
remains on dead center, incurring ad- 
ditional legal fees as well as additional 
company overhead, and the oppor- 
tunity to settle reasonably may have 
Some insurance com- 


been missed. 
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panies, either through policy or to 
correct the situation caused by having 
counsel who will not or cannot ne- 
gotiate, attempt to conduct negotia- 
tions through their own staff. Though 
this procedure, no doubt, results in 
disposals, effective negotiation fre- 
quently involves the judicious use of 
that either 
minimize or destroy the plaintiff’s 
case. But disclosures by an adjuster 
who is not familiar with trial tactics 
may only insure trouble for the defense. 


disclosures of evidence 


Also, one of the most effective points 
at which to talk settlement is immedi- 
ately after the plaintiff's deposition. 
The plaintiff’s lack of appeal and his de- 
meanor, appearance, inconsistencies, 
admissions and obvious exaggerations 
are effective weapons for use to work 
out an early and reasonable settle- 
ment by the lawyer. No letter to the 
adjuster, however comprehensive, or 
even a copy of the deposition, captures 
all the items that a good negotiating 
lawyer can weave into an agreeable 
settlement. It is submitted that today 
an insurance company must employ de- 
fense counsel who can and will bring 
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cases to an early settlement at the point 
of lowest cost. 


Let us consider one more thought. 
Competition is a powerful force. Where 
a law firm knows it is in competition 
with a second law firm for an insur- 
ance company’s business, it may tend 
to drive the firm to exert more vigor- 
ous efforts to the successful and early 
disposition of the lawsuits. In ad- 
dition, it may modernize its law-office 
management picture so as to reduce 
costs and thus enable it to reduce fees. 


Conclusion 


It is submitted that if many of the 
insurance companies, now and periodic- 
ally in the future, critically re-examine 
their defense setup, make changes 
where indicated and try new firms 
for comparison purposes, they will 
solve the defense problem and find 
that the cost of defense in the average 
case will be so lowered that they can 
resist the excessive demand with 
reasonable assurance that the average 
total cost will be considerably lower 
than had the excessive demand been 


paid. [The End] 


New York; Margaret Thorne Parshall, 
New York; Justus L. Schlichting, 


Millbrook, 


Toms River, New 


Jersey; Bertha Palmer Thorne, Bedford Village, 
New York; George T. Whalen, as Trustee under 
the will of Oakleigh Thorne, Millbrook, New York 

3. The known bondholders, mortgagees, and other 
security holders owning or holding 1 percent or 
more of total amount of bonds, mortgages, or other 
securities are: (If there are none, so state.) None. 


4. Paragraphs 2 and 3 include, in cases where the 


stockholder or security holder appears upon the 
books of the company as trustee or in any other 
fiduciary relation, the name the person or cor- 


poration for whom such trustee is acting; also the 


statements in the two paragraphs show the affiant’s 
full knowledge and belief as to the circumstances 
and conditions under which stockholders and security 
holders who do not appear upon the books of the 


company as trustees, hold stock and securities in a 


capacity other than that of a bona fide owner 


5. The average number of copies of each issue of 
this publication sold or distributed, through the 
mails or otherwise, to paid subscribers during the 


12 months preceding the date shown above was 


(This information is required from daily, weekly, 
semiweekly, and triweekly newspapers only.) 
Henry L. Stewart 

(Signature of editor, publisher, 

business manager, or owner) 


Sworn to and subscribed before me this 18th day 
of September, 1959 
[Seal] Lester Johnson 


1961) 
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(My commission expires Nov. 14, 








Providing coverage for an insured’s “legal liability” for the 
particular loss of property of others and insuring “property” 
of others in the insured’s possession for which he is respon- 
sible at the time of the loss may be considered as two of the 


Coverages Afforded 
Under the So-Called Trust and Commissior 


I HAVE BEEN ASSIGNED the subject of the so-called trust and 
commission clause as used in connection with fire insurance policies. 
The title of this talk is at best misleading as the research which 
has been done on the matter indicates that there are a number of dif- 
ferent types of endorsements which could be referred to as the so- 
called trust and commission clause. As far as I have been able to learn 
there is presently one type of such clause which is used most fre- 
quently ; however, there are other types of the trust and commission 
clause, some of which appear to have been developed as a special 
or typewritten endorsement attached to a standard fire policy. 

The questions in which most of you are interested are: (1) When 
are such clauses construed as covering the insured’s “legal liability” 
for the particular loss of property of others and (2) when are such clauses 
construed as simply insuring “property” of others in the insured’s 
possession for which he is responsible at the time of loss? 


Trust and Commission Clause Forms 


A number of forms have been examined which are used in connec- 
tion with the standard fire policy, and it appears that forms for cover- 
age on such commercial risks as Auto Filling Station, Auto and 
Garage Repair Shops, Churches, Coal Mining Plants, Country Stores, 
Creamery or Cheese Factories, Grain, Lumber Yards, Lumber, Manu- 
facturing—Special Hazards, Mercantile Building, Fixtures and Stock, 
Lease Property, Oil Distributing Stations, Schools or Churches, 
Theatres, Tobacco Form No. 1 and Wool? provide that the policy 
covers property of a described type and, “provided the insured is 
legally liable therefor,’ property of others of the same type which the 
insured holds in trust or on commission or sold but not delivered. This 
clause will be referred to as the “Standard” trust and commission 
clause. These policies, as can be seen by the titles of the forms, cover 
establishments which frequently have property of others in their 
possession. As we look at the types of establishments which use the 
standard trust and commission clause as mentioned above, it is ap- 
parent that while all of them are subject to having property of others 
on their premises, by and large their business is not principally that 
of acting as a bailee, such as, for example, a warehouseman. 


Forms No. 6, 7, 26, 30, 35, 39, 88 89, 113. 114, 120, 123, 133, 139, 139d, 166, 
174, 178A and 212. 
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meaning, the courts, in every case 








Clause 


By PERCY BROWN, Jr. 


There are other clauses which are 
clearly distinguishable from the so- 
called standard trust and commission 
Such contained 
in the following forms and differ from 
form to form, namely, Building and 
Contents, Dwelling and Contents, 
Klevator Building and Grain, Farm 
Property, Grain Premium Adjustment, 
Household Contents, Mercantile Block 
and Sales 


These forms do not seem to fall into 


clause. clauses are 


Tobacco in Warehouse.’ 
the same classification as the so-called 
trust and commission clause, as they 
spell out more precisely than the 
standard trust and commission clause 
what property or liability of the in- 
sured is covered. For instance, Form 
49 covering Dwelling and Contents 
covers the insured’s liability, but only 
with respect to property purchased 
under an installment plan. The same 
is true of Forms 18, 64 and 98 cover- 
ing, respectively, Building and Con 
tents, Farm Property and Household 
Contents. Form 59, the Elevator 
Building and Grain Form, covers not 
only the property of the insured but 
also property for which the insured 
has assumed liability prior to loss by 
agreement or by contract or for which 
the insured as a warehouseman is re- 
quired to assume liability. The same 
is true of Form 87, the Grain Premium 
Adjustment Form, Form 169, Tobacco 


in Sales (auction form), 
property ot others 
while in the control or custody of the 


insured for auction.” 


Warehouse 
overs “leaf 


These iatter forms have been con- 
sidered because of the contrast be- 
tween them and the more or less 


standard trust and commission clause. 
They are quite specific with respect 
to whether the coverage is upon prop- 
erty of others in the insured’s posses- 
sion or is upon the insured’s legal 
liability for the loss of such property. 
Thus, these latter forms seem to have 
resolved, in one direction or the other, 
the ambiguity which has in the past 
caused, and will continue in the future 
to cause, litigation under the standard 
trust and commission forms. 

Forms 125A and B, the Mercantile 
Block Form, have not been commented 
on heretofore inasmuch as it is the 
most precise form when the intention 
is to insure against only the insured’s 
legal liability for loss of the property. 
Let’s compare the trust and commis- 
sion clause with the Mercantile Block. 
The language of the trust and com- 
mission clause is that “provided the 
insured is legally liable” for property 
of a certain type the policy then covers 
such property. The Mercantile Block 
Form clearly spells out the insured’s 
liability which is covered as being his 
liability for the loss of the property as 
distinct from the liability for the prop- 
erty. While the foregoing comparison 
undoubtedly seems highly technical to 
vou, the courts have clearly distin- 
guished between the insured’s liability 
for the particular loss and the in- 
sured’s having some liability or re 
sponsibility for the property. 


Clause Language 

While the difference may seem tech- 
nical and not be readily apparent, it 
is nevertheless a real difference and 





*Forms No. 18, 49, 59, 64, 87, 98, 


and B and 179. 


125A 
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The author is a member of the Louis- 
ville, Kentucky firm of Ogden, Brown, 
Robertson & Marshall. This paper was 
delivered by him before the Mutual 
Loss Managers Conference, which was 
held in Chicago in September. 


can be best illustrated by considering 
a loss to property of others which is 
held by an ordinary bailee when the 
loss does not result from negligence 
on the part of the bailee. Under the 
general law of bailments, a bailee is 
liable only for damage to the property 
of others in his possession resulting 
from his negligence. Consider first 
the Mercantile Block provision which 
clearly covers only the insured’s legal 
liability for the loss. Under the as- 
sumption—that the loss did not result 
from the bailee’s negligence—the bailee 
would have no liability for the loss 
and the policy would not afford any 
coverage in the absence of a specific 
contract between the bailee and bailor. 
On the other hand, there is no ques- 
tion that a bailee for hire does have 
some legal liability or obligation with 
respect to “property” of others at the 
time it comes into his possession. If 
the policy covers “property” of others 
held under those 
distinct from 
legal liability for loss of the property 
then the loss would be covered. 


circumstances—as 


covering the bailee’s 


As for the remainder of the standard 
trust and commission clause, the words 
“in trust,” and 
consignment” have distinct legal defi- 
nitions and generally denote a written 
or clearly understood agreement as 
between the insured and the owner of 
such property. While the words as 
used in the clause were probably in- 
their true legal 


‘ 


“on commission” ‘on 


tended to convey 


‘Globe & Rutgers Fire Insurance Company 


v. U. S., 7 Frre AND CASUALTY CASEs 1121, 


202 F. 2d 696. 
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meaning, the courts, in every case 
which has come to our attention, con- 
struing those words have followed 
the rule laid down in the early case of 
The Home Insurance Company v. Balti- 
more Warehouse Company, 93 U. S. 
(1876), wherein the court held 
that the words “in trust” simply meant 
goods entrusted to the insured for 
keeping as used in its mercantile sense, 
and the court did not apply the strict 
legal definition to the above term. In 
short, every bailment in effect involves 


527 


a trust. 

The above generalities are best il- 
lustrated by examining some illustra- 
tive decisions by the courts. 

It must be remembered that it is a 
firmly established principle of law in 
every jurisdiction that a contract of 
insurance will be construed strictly 
against the insurance company, as the 
insurance company in every case pre- 
pares and approves such contract and, 
as some courts have said, such con- 
tracts contain more provisions to pro- 
tect the company than the insured. 

The result of the above principle of 
law, when coupled with the many dif- 
ferent forms of trust and commission 
clauses, has been a diversity of court 
decisions on the matter. 

While many persons in the insur- 
ance business lean toward the belief 
that the trust and commission clause 
covers “property,” this is not neces- 
sarily the case. This review of the 
cases will be limited to some examples 
wherein the trust and commission 
clause contains the word “liable,” in- 
asmuch as this word has proven to be 
the troublesome portion of such clauses. 


Texas Case 
In a Texas case decided in 1953 by 
the United States Court of Appeals 


for the Fifth Circuit,’ cotton belong- 
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ing to the government and stored in 
the insured’s warehouse was destroyed 
by fire. 

The and clause 
stated that “on cotton, ginned and un- 
ginned, baled and unbaled, seed cotton, 
cotton seed, supplies of sacks and 


trust commission 


other packaging material containing or 
to contain cotton seed, and bagging 
and ties, their own, and provided the 
insured is legally liable therefor, this 
policy shall also cover such property 
sold but not delivered, held in trust or 
on consignment or for storage.” 

The court construed the clause by 
holding that the entire tenor and effect 
of the contract was insurance against 
“property” lost by fire and not insur- 
ance only against the liability of the 
named insured for the fire loss. The 
court stated: “It cor 
rectly determined by the trial court 
that the phrase ‘provided the insured 
is legally liable therefor’, when con- 
sidered in connection with these policy 
provisions 


was likewise 


providing insurance on 
property, should be considered to refer 
to the present and existing liability 
of the custodian generally and not 
restricted to liability which was the 
consequence alone of a fire.” 
Recovery by the government was 
permitted on the theory that this was 
“property” insurance, and in view of 
its finding on this point, the court did 
not seem to find it necessary to en 
upon the insured’s lia- 


large legal 


bility. 


Kentucky Case 


In the recent case of Publishers 
Printing Company, Inc. v. Employers 
Mutual Fire Insurance Company et al., 
United States District Court 
for the Western District of Kentucky, 
which was tried in April of 1959, our 
office defended the 
One of the claims made by 


in the 


insurance com 
panies. 
the insured was for printing plates 


and cuts of others in its possession at 


Trust and Commission Clause 


the time of the fire. A pertinent por- 
tion of the policy described, among 
other items, the cuts and plates be- 
the insured, Publishers 
Printing Company, and went on to 
provide: 


longing to 


and, provided the insured is 
legally liable therefor, this item shall 
also cover such merchandise and ma- 
terial held in trust, or on commission, 
or sold but not delivered.” 


The insured claimed $47,047.70 for 
the loss and damage to cuts and plates 
furnished it by its customers, which 
were in fact the property of its cus- 
tomers. The case was defended upon 
the ground that the policies insured 
only against the legal liability of the 
insured to its customers and that the 
insured had no legal liability to its 
customers for such cuts and plates, as 
it was under no obligation to return 
them after a period of one year. 


It developed upon the trial that the 
insured, prior to trial, had paid its 


customers $855 for the loss of cuts 
and plates held by it for less than one 
year. The district court directed a 


verdict for the insured in that amount, 
but by its judgment held that the in- 
sured was not entitled to any further 
recovery in the absence of showing 
that it was liable to its customers for 
the loss of any other cuts and plates. 
The court specifically ruled that the 
insured was not entitled to determine 
the question of whether it was liable 
to the customers for the loss of any 
other cuts and plates, but left the case 
open for further litigation in event 
any of the insured’s customers made 
further claims for cuts and plates. 
The import of this decision is that in 
the event any further claims are made, 
the customers will have to establish 
definitely the liability of the insured 
for the damaged cuts and 
this the 
specifically gave the companies the 


to them 


plates. In respect court 


right to defend any such claims on 
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the ground that the insured was not 
liable. 

In the two cases cited above, dia- 
metrically opposite results were reached 
even though the provisions of the poli- 
substantially the 
These cases are illustrative of the con 
fusion and uncertainty in the law ap 
plicable to the standard trust and 


cies were same. 


commission clause. 


There are many cases construing 
types of trust and commission clauses, 
other than those types heretofore dis 
cussed, which cases construe the par 
ticular wording of the particular clauses 
to cover the “legal liability” of the 
insured rather than the “property” of 


others. 


Cases Covering ‘Legal Liability” 


\ recent expression by the United 
States District Court for the Southern 
District of Texas is contained in the 
Texas City Terminal Railway 
Company v 


case of 
American Equitable Assur 

mpany of New York et al., 8 
AND CASUALTY CASEs 782, 130 F. 
That 
out of the Texas City explosions 


ance ¢ 
IIR 
Supp. 843 (1955). case grew 
The 
court had before it a policy of insut 
ance which contained this clause: 


“It is understood and agreed that 
this insurance also covers the interest 
of the assured in and/or liability for 
similar property belonging in whole 
or in part to others, and held by the 
assured either sold but not removed 
on storage or for repairs, or otherwise 


held.” 

The court stated that the “policy 
the others 
nor does it cover any actual liability 


20K ds ot 


does not cover 
for the loss or damage to goods of 
others stored on the premises here. 


\n analysis of the opinions 


cited with approval in the above case 


clearly shows that American Equi 
table Group’s explosion policy does 


not cover the property of others.” 
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In the case styled Jn re Podolsky, 
2 FirE AND CASUALTY CASEs 637, 115 F. 
2d 965, decided by the United States 
Circuit Court of Appeals for the Third 
Circuit in 1940, the insured, a bank- 
rupt, had possession of merchandise 
of others. The policy carried by the 
bankrupt provided in part as follows: 
legal liability for similar prop 
erty held by him as follows; viz: in 
trust Or on commission, or on joint 
account with others, or on storage or 
for repairs . 
In deciding this case the court said 


that a the of an 
express contract, is not liable for the 


bailee, in absence 
loss of goods if the loss is not caused 
by his negligence, and that “The lan 
guage of the insurance policy is defi 
nite in limiting the liability of the 
Insurance company to the interest or 
the legal liability of the assured for 
bailed property. The 
obligation enlarged or 


the insurer’s 
‘cannot be 


varied by judicial construction’.” 


In contrast to the above cases, there 
are yet other cases which, in the past, 
have construed trust and commission 
or “on consignment clauses” as clearly 
covering only the liability of the in 
the property. 
Allen v. Royal Insurance 
S. W. 931 (1899). In 
\llen had cotton of another 


sured for the loss of 
Such a Case is 
Company, 49 
this case 
in his possession as a warehouseman 
and was not negligent for its loss by 
fire. The policy, among other things, 
provided: 


on their liability on cotton in 
bales consigned to them by the Gulf, 
Colorado & Santa Fe Ry. (common 
carrier) for compressing, or awaiting 
shipment, contained on the Cleburne 
compress platform e 


This case was commented upon by 
the court in the Globe & Rutgers case, 
noted above, wherein that court stated: 
“If the policy provision in fact read 
‘on the liability’ of the insured then to 
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be sure it only could mean liability 
for fire loss of the property 4 

This type of case is mentioned here 
to draw a sharp distinction between 
those clauses that clearly define legal 
liability for the loss, and the standard 
trust and which 
has been variously construed because 
of its ambiguity. 


commission clause 


Questions of Law and Fact 


While the question—of whether a 
trust and commission clause 
the insured’s legal liability for the loss 
or covers property of others for which 


covers 


the insured is legally liable—is pri 


marily one of law, the question of 
whether the property of 
property for which the 
legally liable turns entirely on the 
Similarly, 
whether the insured is legally liable 


others is 
insured is 


facts of each separate loss. 


for loss of property in his possession 
would depend on the facts in the case. 
Therefore, it is impossible in a discus 
sion of this nature to lay down or to 
set out any hard-and-fast rule appli- 
cable to the trust and commission 
clauses. 

In lawsuits arising under policies 
trust 


and commission 


THE LAW v. SCIENCE 


containing 


clauses covering property of others, 
provided the insured is legally liable 
therefor, there is always present a 
potential litigation, such 
clause (because of its ambiguities) 
having been construed by different 


source of 


courts to have diametrically opposite 
meanings under substantially similar 
fact situations. 


The only way this potential source 
of controversy between the insureds 
and the companies can be removed is 
for the underwriters to determine 
whether they wish to cover only the 
insured’s legal liability for loss or 
wish to insure broadly the property 
of others in the insured’s possession 
under such circumstances that the in- 
sured has some responsibility therefor. 
Once that decision is made it will be a 
simple matter to revise the trust and 
commission clause so that the words 
therein “liability” and 
“property” are placed in proper juxta- 
position to define clearly the intended 


relating to 


coverage as being one or the other. 
Unless and until such steps are taken, 
the loss manager will continue to be 
faced with existing ambiguity of the 
standard trust and commission clause. 


[The End] 


The opening of the space age does not require lawyers to yield 


the “reins of leadership” to scientists, Associate Justice John M. 
Harlan of the Supreme Court said recently. Justice Harlan was 
featured speaker at the centennial convocation of the University of 
Michigan Law School, where he received an honorary doctor of law 
degree from the university’s president, Harlan Hatcher. 

“Lawyers have traditionally taken a leading role in the develop- 
ment of our nation,” Justice Harlan declared. “Leashing this (new) 
age of technology to the peaceful service of mankind calls for new 
wisdoms in the political field, in whose development lawyers with 
their heritage should be able to contribute.” 

He asked for “affirmative leadership” from the legal profession 
in solving three major problems: (1) reducing congested court cal 
endars, (2) improving the selection of judges and (3) maintaining 
public respect for the courts. 

Justice Harlan called for future lawyers to show “forthright 
objectivity” in their work. 
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When a jet aircraft causes a sonic boom, damage can occur. It 
can be in the form of broken glass, or even torn and twisted 
structural metal. If a claim is made against an insurer under 
an extended coverage policy, the question presented wiil be: 


Is SONIC BOOM 


ANY LOSS MANAGERS may regard this as an academic ques 

tion which will not require serious adjusting attention for a 
decade or so, but it is later than you think. As long ago as 1956 an 
airshow in Oklahoma City produced 3,600 claims. Several months ago 
I was shown a newspaper clipping in the office of an adjusting com- 
pany in Philadelphia, the headlines of which proclaimed that Phila- 
delphia was soon to experience 50 sonic booms each month. If you 
multiply 3,600 claims from one sonic boom in a small city like Okla 
homa City by 50 sonic booms per month in a large metropolitan area 
like Philadelphia the possibilities are staggering. 

The big question is whether a sonic boom is an explosion under 
the terms of an extended coverage policy. How do ideas held by 
science on one hand coincide with those of jurisprudence on the other 
and how do these possibly divergent views agree with what has been 
written into billions of dollars of policies by the insurance industry? 


The weight of science holds that the sonic boom is definitely not 
an explosion, but legal precedent is built up of extremely careless 
decisions which literally hold that anything that makes a loud noise 
or expands is indeed an explosion. In one trial the decision held that 
the freezing of a building radiator and its breakage from this cause 
was an explosion—a cold, silent explosion—but the court labeled it 
an explosion nevertheless. If one were to believe what the courts have 
defined as an explosion, then the act of sprinkling your lawn is cer- 
tainly an explosion. 


Case of First Impression 


Before January of this year the courts had not tried a case which 
would resolve this question. Under the loose, untechnical state of 
precedent it would have been probable that sonic booms would have 
been added to the grab bag of improbable phenomena which had been 
given the designation of “explosion” by the courts. We knew that the 
time must soon come when a sonic boom would create a clear-cut test 
as to whether jurisprudence would advance with the truth of modern 
science or choose to hide its head for several more decades in the sands 
of erroneous legal precedents. When the time did come the insurance 
industry moved with a deftness and an awareness of the implications 
which is most unusual for such a large, sometimes muscle-bound 
organization. 


The incident which touched off the test occurred near Montgom- 
ery, Alabama, on May 18, 1958, when a group of Air National Guardsmen 
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Explosion? 


By STRATTON HAMMON 


at Dannelly Field requested by radio 
that a jet flying in the vicinity pass 
over them. The pilot obliged by skim- 
ming the runway 500 feet above the 
ground and 500 feet out from a newly 
built control tower. Two sonic booms 
were heard by the guardsmen. 


Quite a few persons, including some 
in the Air who should 
better, have published irresponsible 


Force know 
statements claiming that itis impos 
sible for sonic booms to damage build- 
ings, especially structurally. It would 
have been enlightening for those per 
sons to have examined the new and 
finely constructed control tower after 
Not only 


was the glass shattered, but heavy, 


the plane passed nearby. 


vertical aluminum ribs were twisted 
out of shape and aluminum spandrels 


were torn out of position. 


The three defending insurance com 
panies denied the claim against them 
on the ground that the damage did 
There 
was no doubt that the damage had oc- 


not result from an explosion. 


curred and that it had been caused by 


a sonic boom. This was stipulated 
by both sides at the trial so that “the 
sole question to be determined by the 
court was whether or not the phe- 
nomenon known as a sonic boom was 
an explosion within the wording of 


the policies issued by the defendants.” 


The plaintiff used as a sonic boom 
specialist the head professor of aero- 
nautic engineering and the director 


Sonic Boom 


of a school of aviation at a polytechnic 
institute who tried with little success 
and much hedging to bring a sonic 
boom and an explosion together under 
the same definition. 


In cross-examination of our wit- 
nesses, plaintiff's counsel relied heav- 
ily on precedent and wisely formed 
their questions so as to evoke answers 
which fit past court decisions which 
were against us. 

The evidence which I presented at- 
tempted to reconcile the majority of 
technical definitions as follows: 

An explosion is the very rapid, 
exothermic, self-propagating chemical 
and/or molecular decomposition of an 
explosive substance into more staple 
products causing the liberation or ex- 
pansion of a large volume of gas due 
to temperature. 

The Engineer's Hand- 
book adds an enlightening definition 
on pressure ruptures: 


Chemical 


“Pressure ruptures, such as the 
failure of an air receiver, steam boiler, 
or closed receptacle containing fluids, is 
a rupture resulting from internal pres- 
sure exceeding the ultimate strength 
of the container. The terms explo- 
sion and detonation, particularly ex- 
plosion, are commonly and erroneously 
used to include pressure ruptures. 
Although the results may be similar, 
the mechanism of a pressure rupture 
is entirely different. A true explosion 
or detonation involves chemical change, 
while a pressure rupture is merely the 
failure of the enclosing receptacle be- 
cause of too great internal pressure.” 

Testimony then went on to break 
down this definition into its various 
properties : 

“1. Very rapid—detonation rate of 
DuPont’s gelatin dynamite 22,300 ft. 
Petn—27,000 ft. 


Sound barrier roughly 1,000 ft. per 


per sec. per sec. 


sec. This is not true for a sonic boom. 
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This address was presented by Mr. 
Hammon on September 16, 1959, 
before the Mutual Loss Managers 
Conference, which met in Chicago. 
He is president of Vibration Damage 
Specialists, Louisville, Kentucky. 


“2. Exothermic—literally this means 
fever caused by the outside application 
of heat. Initiation of detonation creates 
heat (3,000 degrees C. in case of nitro- 
glycerine) which acts on the chemical 
molecules causing propagation. This 
is not true for a sonic boom, 

“3. Self-propagating—propagation 
literally means to extend the action 
through the medium; that once ini- 
tiated, the will continue 
throughout the entire medium with- 


out the need of further initiation. This 


detonation 


is not true for a sonic boom. 


“4. Chemical or molecular decom 
position; this refers to the violent 
change in the molecular arrangement. 
This is not true for a sonic boom. 

“5. Formation of more staple prod- 
ucts—an explosion usually changes 
an unstaple gas, liquid, or solid to a 
staple gas. 

“6. Liberation of a large volume 
of gas due to heat. As the explosive 
changes its atomic structure a 
deal of This great 
heat expands the newly formed gases 
and the air which existed 
the particles of the explosive. This is 
not 


great 
heat is released. 
between 


true for a sonic boom. 


“urs 


7. Sudden change of pressure 
the the 


creates a violent change of pressure. 


above expansion of gases 
Sometimes from atmospheric pressure 
to 100,000 Ibs. per sq. in. This is the 
great working tool. This is not true 
for a sonic boom. 

“8. Thermal radiation—all explo- 
sions give off thermal radiation but a 
sonic boom does not. 
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“9, Light 
light but a sonic boom does not. 

“10. Gamma and X-Rays—certain 
explosions, especially nuclear explo- 


all explosions give oft 


sions, give off these rays but a sonic 
boom does not. 


me 


and pressure waves but these invari- 


Not all explosions create sound 


ably accompany sonic booms.” 


My definition of a “sonic boom” was 
submitted to the court as: 


\ mechanical phenomenon of the 
air, composed of pressure waves and 
sound waves, generated by an object 
moving through the air at supersonic 


speeds.” 


The properties of a sonic boom were 
broken down as follows: 


“1. Mechanical—this refers to the 
fact that the air is merely pushed 
ahead of the moving object. There is 
no chemical change, no molecular re- 
arrangement. 


‘2. Of the air—the phenomenon 
has to do with air only. There is no 
explosive or other material involved. 


“3. Pressure waves—invariably there 
are waves created or there 


is no sonic boom. 


pressure 


“4. Sound waves invariably there 


must also be sound waves. The word 


“boom” implies hearing a loud noise. 

“5. Generated by a moving object 
at supersonic speeds.” 

There are no invariable similarities 
between a sonic boom and an explo- 
sion. Most explosions are accompanied 
by sound waves and pressure waves, 
but it is only necessary to detonate 
an explosive rocketed above the earth’s 
atmosphere, as was done last fall in 
the South Atlantic, and you have a 
true explosion without noise or pres- 
sure waves as there is no atmosphere 
to transmit such waves. 

About a month before this meeting 
one of your officials put four really 
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tough questions to me and asked that 
I answer them at this meeting. They 
were difficult because each one could 
well be the subject of an entire speech, 
and in addition to this the answers 
to three of the four must be the op- 
posite to what he and the insurance 
industry would like to hear. 


Damage to Buildings 

The first question was: “What can 
be said about the damageability of 
various types of buildings?” So much 
can be that it 
months. It is a career in itself. 


would require 
Most 
of the materials comprising a building 
have not been tested to ascertain their 
damage limits or point of failure under 
various conditions. Hence, only long 


said 


examining vibration 
damage and an extremely thorough 
background in architecture and struc- 
tural engineering can be relied upon 
to sustain a man when he 
upon to make decisions in this field. 


experience in 


is called 


Two fundamental distinctions can, 
however, be made by the adjuster. 
Poorly built structures will normally 
well-built 
and old buildings will fail before new 
Under pressures 
glass will normally be broken first 


be damaged before ones, 


ones. sonic boom 
and buildings with large glass areas 


will normally sustain greater damage. 


But there are odd variants which 
would trap anyone trying to govern 
himself by simple and general rules. 
For instance, the sonic boom pressures 
on the Oklahoma City airport build- 
ing in 1956 broke almost all the small 
plate-glass windows and left the large 
ones mostly intact, contrary to all 
expectations. At Montgomery the 
control tower suffered far worse dam- 
age than | 
this country, but just 100 feet further 
removed the airport building presented 


have seen, anywhere in 


a sheer face of glass some hundreds 
of feet long and two stories high, 


directly facing the sonic boom, and 


Sonic Boom 


not one glass was even cracked. The 
average adjuster cannot be expected 
to know the answers to such compli- 
cated technical problems. 


Investigation Procedure 


The second question was: “Assum- 
ing a claim is reported in from one to 
seven days, what investigative steps 
should be taken by adjusters to deter- 
mine (1) the extent of damage from 
the sonic boom and (2) the extent of 
damage from normal causes?” The 
first step by a reasonably prudent 
man would be to send up a distress 
rocket for a sonic boom specialist. 
To make this distinction requires more 
professional knowledge than the aver- 
age adjuster has been able to acquire. 
Indeed, only a handful of men in the 
country are now able to do this. 


Three suggestions should be roughly 
helpful to the adjuster. (1) Be sure 
the cracks claimed as damage are as 
new as the sonic boom. (2) If no glass 
is broken be suspicious of the claim, 
since every case of real sonic-boom 
damage which I have inspected had 
at least some glass breakage. (3) 
Finally, read the booklet Blasting 
Claims, A Guide for Adjusters all over 
again because the normal construc- 
tional cracking of buildings is so well 
illustrated. 


Adjuster’s Explanation 


The third question was: “In 
manner can the adjuster most satis- 


what 


factorily explain to the policyholder 
the underlying reasons for whatever 
differences there are between sonic 
boom damage and the damage from 
normal causes?” If the adjuster him- 
self knew the differences the explana- 
tion would be easy, but as pointed 
out before, he is not likely to be able 
to do this. 


he would not be able to make a satis- 


Lacking this knowledge 


factory explanation to the policyholder 
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unless he had one of our written re- (2) The insurers then collected from 
ports in his hand. the Air Force by presenting an en- 
dorsed settlement check or, the in- 
surers filed subrogation claims with 
the Air Force. 


Procedure 


for Recovery ae ; 
(3) Subrogation claims must con- 


tain four copies and the names of 
the interested parties must appear on 
the form. 


Fortunately, the fourth question 
“Assuming certain damage is found 
to be from sonic waves and that the 
policy does not require ‘direct contact’, 


a . (4) If the claim is filed by some- 
any suggestions on preparing the file : 


one other than the property owner 
that person must have power of at- 
torney. 


for subrogation against the United 
States?” can be answered specifically. 


Recently, after a series of sonic booms 


(5) If the claimant is dissatisfied 
after the inspection by the Air Force 
engineers and his own insurer’s claim 
(1) The Air Force announced through department he may refile his claim, 


in the San Francisco Bay area the 
following procedure was worked out: 


radio and newspapers that claimants which will then go directly to the 
should contact their insurance com office of the Secretary of the Air Force 


panies. for review. [The End] 


JURISTS WARN ABOUT ARCHAIC METHODS 


The University of Michigan News Service recently reported two 
of the nation’s top law-school deans as saying that law schools should 
place greater emphasis on the study of fundamentals and less on the 
day-to-day details of decisions. 

Dean Erwin N. Griswold of Harvard University and Dean Edward 
H. Levi of the University of Chicago were among the speakers at 
the University of Michigan Law School centennial celebration. As 
the American legal system becomes increasingly complex, they warned, 
continued overemphasis on details may tend to make legal education 
obsolete. 

“The odds are very great that the things which come before our 
students in practice will be new ones, which have not had any detailed 
treatment in law school,” Dean Griswold declared. “What we ought 
to be teaching is how to go about attacking and resolving new prob- 
lems, not the specific details about a vast number of problems which 
happen to be current now.” 

So far as admissions are concerned, Dean Griswold maintained 
that “Getting into a law school . . . and getting a law degree are 
far too easy.” In most leading states, he noted, about half of those 
who take bar examinations fail to pass—yet most of those taking the 
exams have a college law degree. 

Dean Levi said: “The richness of our subject and the importance 
of our craft demand we explore more deeply our tradition, be more 
sensitive to the value structures relevant to our institutions, and take 
much more seriously the obligation to add to knowledge concerning 
the actual effect of legal rules and practices.” 
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Dollar Evaluation of Pain 


and Suffering—The Pennsylvania Rule 


By CLARENCE E. MARTIN, Jr. 


No court would limit the right of plaintiff's counsel to argue all 
the fair inferences and deductions from the facts proved in the case. 
Therefore, why not let the plaintiff, through his counsel, inform 
the jury of his dollar-value estimation of his damages? The author, 
who is a Martinsburg, West Virginia attorney, presented this paper 
before the Insurance, Negligence and Compensation Law Section of 
the American Bar Association in Miami, Florida, August 27, 1959. 


T HE PROBLEM of plaintiff’s right to inform the jury of a dollar 
value of his pain and suffering has, in recent years, become a 
very controversial one because we are concerned here with human 
considerations, perhaps more subjective than any other that lawyers 
and courts are called upon to administer, except those arising in dis- 
putes which involve domestic relations. Respectable authorities differ 
vigorously and widely in their views upon it. 


To state the problem, however, does not set forth the terms of the 
problem. The intellectual difficulty and the practical difficulty here is 
that the human mind is often egocentric; it skips facts, avoids connec- 
tions, evades consequences and takes for granted that all human beings 
are alike in their responses. This is literally and practically untrue. 


Pennsylvania Rule 

The so-called “Pennsylvania Rule,” which has been followed in some 
jurisdictions, including the striking case of Botta v. Bruner, 13 Auto- 
MOBILE Cases (2d) 1316, 26 N. J. 82, 138 A. 2d 713, and the Delaware 
case of Henne v. Balick, 15 AutroMosILE Cases (2d) 887, 146 A. 2d 394, 
as well as others, have denied the right of plaintiff’s counsel to estimate 
the value of his client’s pain and suffering in dollars on a calendar-time 
basis in his summation. It also logically states that the segmentation 
of the amounts of damages for these elements from other damages, and 
the use of charts and blackboards or diagrams which mathematically 
and graphically point them out to the jury, is prejudicial error. 


Other courts take the opposite position, and generally hold that 
counsel has a right to illustrate his comments by reference to a mathe- 
matical formula, trusting to the common sense, good conscience and 
intelligence of the jury to reach a reasonable result. In fact, in 
Imperial Oil, Ltd. v. Drlik, 234 F. 2d 4 (CA-6, 1950), an appellate court 
upheld that part of a verdict, returned by a trial court without a jury, 
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which specifically used a mathematical 
and calendar formula in ascertaining 
damages for pain and suffering and 
separated them from the other proven 
damages. 

In order to keep the record straight, 
the New Jersey decision overruled pre- 
vious holdings that allowed the plain- 
tiff’s counsel, in his opening statement, 
to inform the jury of the amount 
sued for. 

The use by plaintiff's counsel of 
blackboards, diagrams or other physi- 
cal and graphic calculations of dollar 
value, together with orally suggested 
compensation for pain and suffering 
on a calendar basis, in his summation 
is roundly condemned by these and 
other courts on several theories. They 
are, primarily, (1) that pain and suf- 
fering are not capable of exact measure- 
ment; (2) that graphic demonstrations 
influence a juror’s mind so heavily 
that he subconsciously uses them in 
his deliberations; (3) that suggestion 
of a price or approximation of money 
value gives “loose rein to sympathy 


and caprice,’ speculation and con- 


jecture; and (4) that either theory 
(2) or (3) amounts to testimony by 
plaintiff's counsel that is not in the 
evidence. 


The threshold of pain varies from 
person to person. Consequently, it 
follows that there must be dissimilarity 
in the pain and suffering different per- 
sons experience from the same or al- 
most the same injury. Asa result, in 
evaluating compensation, jurors must 
either place themselves in the position 
of an injured party litigant and thus 
use, vicariously, their own personal ex- 
periences as a guide or, objectively, 
relate the proven facts to the indi- 
viduals involved and present before 
them. You will note that I have used 


the words “proven facts.” 
Therefore, when an appellate court 
or trial court rules on a case involving 
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not only the amount of a verdict for a 
plaintiff, unless it is a shocking one, 
but also the methods of the plaintiff 
in securing that verdict, it cannot 
avoid in some measure exercising the 
prerogatives of a jury without the bene- 
fit of a personal appraisal of the plain- 
tiff. None of us can say that the death 
of a loved one does not invisibly affect 
one person more than another, yet an 
appellate court does not have the benefit 
of this personal observation when it 
is called upon to pass upon the amount 
of a verdict in a wrongful death case 
in which grief and bereavement are 
elements of recovery. 

We all know that age is more physi- 
cally kind to one person than to 
another, and that the occupation of 
one person is more wearing than the 
same or different vocation or 
ties of another. 


activi- 
A brain injury can be 
more devastating to a physicist than 
to a laborer. Thus, one person does 
experience more physical and mental 
pain and suffering than another. A 
juror and an appellate court, there- 
fore, finds himself or itself in an ego- 
centric predicament in trying to place 
a dollars-and-cents value on an injury 
which has no value in a marketplace, 
and for which there usually is no per- 
sonal measure, if that was ever a valid 
guide. 

Nonetheless, we are constantly warned 
by the courts on one hand, and prop- 
that 
reasonable and sane, and on the other 


erly so, the verdict must be 
by legislative enactment that no re- 
covery may be had in some situations 
and that a human life is worth a limited 


or unlimited amount. 


Reasons for Disclosure 
illustra- 
tions of the aspects of the problem, 


Having considered some 


the next consideration should be the 
methods or guideposts which can be 
useful in reaching a sensible conclu- 
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These must be flexible, but as 
fair and as conscientious as we can make 
them. Ideally, they should not be 
artificial or arbitrary, but realizing 
that human rights are being weighed 
by human beings in both a subjective 


sion. 


and an objective manner, this is im- 
possible. 

Just as in the broad spectrum of 
human thinking, no method of reason- 
ing, deductive or inductive, can be 
pre-emptorily stated to be the valid 
Therefore, I believe that no 
should imperiously rule that 
counsel for plaintiff cannot reveal to 
a jury, after it has been selected, 
sworn and properly instructed, the 
amount of damages claimed by plain- 
tiff and, in his summation, the dollar 
value the client places upon his pain 
and suffering. 


one, 
court 


Obviously, the ad damnum element 
of a trial has no place in a voir dire 
examination of jurors because a juror 
could not, under any circumstances, 
qualify or disqualify himself with no 
admissible evidence before him. 


In trials seeking recovery for prop- 
erty damages, counsel for plaintiff are 
allowed to mention and argue dollar 
values that are based upon a tolerant 
standard that represents only an in- 
formed, if that is the proper adjective, 
estimate of the loss to be sustained in 
the future. 
tiff’s own untrained evaluation of the 


In these cases the plain- 


specific dollar loss to him is admissible 


in some jurisdictions. 


Because of the high development of 
motor vehicles, the speed of one im- 
mediately accident is 
usually a well-examined and _ heatedly 
the trial. 
does not have a 
interval of 


prior to an 
argued element in Even 
though a witness 
sufficient opportunity or 
time in which to make a credible esti 
mate of the speed of a vehicle, and his 
conclusions or observations violate 
human experience, his evidence in this 
respect is admitted in some jurisdic- 
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tions, leaving the weight of it for jury 
consideration. 


A person may properly recover for 
loss of future earnings, provided they 
are shown with reasonable certainty 
and are not merely speculative. All 
courts will admit evidence which will 
establish this amount on a dollar basis. 
However, we all know that the amount 
used in these calculations cannot al- 
ways be exact and free from arbitrari- 
ness. Merely because a person earned 
a certain income for the five years prior 
to the accident, it is no fair guarantee 
that he will earn that much for the 
next five years or for his life expect- 
ancy. Nevertheless, in weighing evi- 
dence of this kind, a jury is basing its 
findings on what a plaintiff claims 
will be his the future, as a 
matter of dollars and cents. 


loss in 


Similarly, in a proceeding seeking 
recovery for wrongful or negligent 
death, the life expectancy of the de- 
ceased and his earnings, or income, at 
the time of his death are admitted for 
jury consideration. Even under stat- 
utes in which dependency of the sur- 
vivors on the decedent is not a stated 
element of recovery, plaintiff's counsel 
is allowed, in his summation, to argue 
the dollar value of the decedent to the 
survivors for the his life 
expectancy. If this were not permis- 
sible, a jury would not have all of the 
elements of the loss before them. 


years ot 


these two latter 
types of cases are based on the weak 
but permissible and adjudicated prem- 


The standards in 


ise that a person of a given age, in 
supposed good health, has a life ex- 
pectancy of a given number of years 
because a certain death rate has been 
established for persons in his age 
Neither the plaintiff nor the 
defendant, the nor the jury, 


knows the precise and exact or ap- 


bracket. 


court 


proximate life expectancy of a living 
plaintiff. No one, practiced as he may 


be in the healing arts, always knows 
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that a living plaintiff does not have 
some insidious and malignant illness 
that will cause his death six months 
hence. In the wrongful death case, a 
mere statement that the decedent was 
in good health immediately prior to 
his death is a sufficient basis for the 
evidence establishing his life expect- 
ancy, and thus the problem is con- 
founded. However, the jury is allowed 
to consider this sort of evidence. 


A competent physician is allowed 
to testify to a percentage evaluation 
of a plaintiff’s disability arising from 
an accident. He should also be per- 
mitted to testify to his personal and 
trained observation of the pain and 
suffering of his patient and, with rea- 
sonable certainty, state what degree 
of pain and suffering experience has 
taught him a person of the make-up 
and personality of the plaintiff has 
endured, will continue, or not 
tinue, to experience in the future. In 
this, because of the objective nature 
of the appraisal of a subjective con- 
dition, there must be some element of 
indecision, yet psychiatric and neuro- 
logic determinations can establish some 
supportable and legitimate conclu- 
sions, based on human experience. If 
this evidence is admissible, and it 
should be, then plaintiff's counsel has 
an unquestioned right to comment 
upon the dollar value of it in his 
summation. 


con- 


No court would limit the right of 
plaintiff's counsel to argue all the fair 
inferences and deductions from the 
other facts proved in the case. None 
would say that every jury decides a 
case on one fact to the exclusion of all 
others. In fact, if counsel cannot 
argue inferences and deductions, as 
they apply to his theory of the litiga- 
tion, his summation would constitute 
nothing more than a summary of the 
evidence. 

Any plaintiff's counsel has the right 
to suggest and point out the effect of 
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the evidence and its application to 
the gravamen of his case; in this, he 
cannot avoid seeking to persuade and 
influence the jury. It may be called 
an estimate or personal appraisal of 
the evidence, but it is permissible; it 
might be said that it is suggestion, 
but it cannot be said that it should not 
be allowed. 


In this process, plaintiff, through 
his counsel, should have the right to 
inform the jury of his dollar-value 
estimation of his damages. In some 
states counsel is permitted to inform 
the jury of the amount sued for; in 
others, the complaint is delivered to 
the jury and instructions are granted 
admonishing them not to find an amount 
that sued for. 
that use, in argument, of a daily, 
monthly or other calendar basis for a 
mathematical formula, as a guide in 
estimating damages for pain and suffer- 
ing, is error, logically but falsely re- 
quires a conclusion that the jury will 
use no other. It may, and could be, 
the proper means for finding a reason- 
able and just verdict as a unitary 
whole; if so, its use cannot be erro- 
neous or prejudicial. 


in excess of To sav 


We are concerned not only with the 
protection of the rights of the defend 
ant but also with the orderly presenta- 
tion and enforcement of the valid 
claims of the injured plaintiff, which 
of necessity include his right to dis- 
close what he considers his claim to 
be; both must be respected. Merely 
because we cannot lay down an exact 
mathematical standard for measuring 
the dollar value of subjective pain and 
suffering, it does not permit us to say 
that it is inflammatory and prejudicial 
for a plaintiff, in proper circumstances, 
to inform the jury of his relative basis 
for estimating this value. <A jury 
might, and conceivably so, consider it 
capricious and whimsical and ignore 
it, or view the evidence and summa- 
tions as a unitary whole. 
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A plaintiff has a basic right to voice 
his complaints to a properly instructed 
and properly admonished jury, which 
should be allowed some latitude in its 
resolutions. Clearly, no one method 
will produce a fair and reasonable 
verdict based on the evidence and all 
of the inferences fairly deducible 
from it. The proof of this is shown 
by the verdict in Purpura v. Public 
Service Electric and Gas Company, 53 
N. J. Sup. 475, 147 A. 2d 591 (1959), 
where plaintiff asked for a verdict in 
“five figures” and secured one for 

If a verdict shows bias, prejudice or 
the exercise of passion, a dispassionate 
appellate court or trial court can cor- 
rect the abuse and protect the rights 


of the defendant if the verdict is too 
high, and the rights of the plaintiff 
if it is too low. 

The jury system may require the 
exercise of controlled discretion by 
the jurors, but it should not be so 
limited that a verdict becomes that of 
the court. 


In all of this discussion I have as- 
sumed that the plaintiff has made out 
a case of liability, and introduced 
into evidence those facts which will 
justify the use of the described charts 
and other graphic illustrations, and 
oral suggestion as to the amount of 
the Clearly, without the 
proper evidentiary foundation such use 


verdict. 


would be improper. 


[The End] 


NACCA ATTACKS HARMFUL PRODUCTS. 


Because of the continuing flood of thousands of new products, 
consumer protection supplementing the work of the United States 
Pure Food and Drug Administration is urgently needed, Alfred S. 
Julien, immediate past president of the National Association of Claim- 


ants’ Compensation Attorneys (NACCA), said recently. 


He outlined his position in a report to the NACCA in connection 
with the association’s Product Liability Exchange, which he helped 
establish just a year age. The exchange is utilized as an information 
source not only by NACCA lawyers but also by physicians, legislators 
and others interested in public health and safety. 


Julien noted: “Files of the Exchange now contain information 
and records of pending legal action on more than 400 products, many 
of them newly arrived on the market. More than 1,000 lawyers utilized 
the Exchange in the first 12 months of its existence.” 


\n evaluation of the hundreds of Product Liability Exchange 
“cases” shows that cosmetics, food and machinery were the busiest 
categories. Exploding bottles were the single most-reported-product 
area, attorney Julien said. 


“A drug or cosmetic may be, by its nature, innocuous and even 
useful, yet, be harmful to people allergic to it. This minority, however 
small, deserves to be protected from possible injury or even death. 


“Tn the food field, we feel that it is time that the consumer secured 
some measure of protection from the trichinae larvae contained in 
pork. It is too hazardous to simply depend upon how much each 
individual housewife knows about the amount of heat required in 
cooking to kill the parasite.” 
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Life insurance and mutual funds are a vital and different source 
of industrial capital. The combined efforts of these two insti- 
tutions are required to serve our expanding economy and national 
interest, according to the author of this recent discussion of 


Life Insurance and Mutual 
Competitive or 


AM VERY GLAD to have a part in the discussion of this very 

important and sometimes unnecessarily controversial topic. Let us 
take a brief look at the factual background of investing in common 
stocks through a mutual fund. 


Investment Management 

Investment management, as we know it today, is a relatively 
young profession. It is based on modern business education and 
increased availability of factual information from corporations, the 
Federal Reserve System, the United States Government and similar 
sources. This development made analysis of the economy, industries 
and companies an integral part of investment management. It is now 
possible to prepare business forecasts from a study of well-known 
measures of economic activity such as gross national product, indus- 
trial production, weekly banking data, money rates, commodity prices, 
spendable income, corporate profits and dividends. These forecasts 
serve as a guide for the future and are constantly checked and revised, 
in keeping with new developments. 


Using this information as a general guide, the research staff selects 
industries with the most favorable outlook and the best managed com- 
panies in those industries. The kind of common stocks selected will 
vary, in keeping with the investment objectives of a given fund: a 
conservative balanced fund designed for current income and conserva- 
tion of principal; an aggressive growth fund designed for long-term 
growth of capital and future income; or a specialty fund. 


The balanced fund would vary the proportion of common stocks 
and bonds based on an analysis of the business, earnings, dividend and 
stock market outlook. Even the bonds would be varied as between 
very short one-or two-year United States Treasury issues or long-term 
bonds. Anywhere from 200 to 300 common stocks would be under 
constant study and observation, even though only 70 or 130 might be 
held in the portfolio at any one time. This applies to most mutual 
funds, whether they be balanced, common stock, growth or specialty 
funds. The growth fund would select common stocks of well-managed 
companies with the greatest prospects for outstanding growth and 
profitability. Such companies usually retain most of their profits for 
research, development of new products, and plant expansion which 
increases assets, earning power and leads to future greatly increased 
dividends. . 
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Funds — 


Complementary? 


By A. MOYER KULP 


A mutual fund is a broadly diversi- 
fied and managed investment program. 
Because of this significant fact, the 
mutual fund investor is not exposed 
to the high risk of having investments 
small number of 
He is not exposed to the 
formidable risks undertaken by those 


concentrated in a 


stocks. 


who buy stocks even though they may 
not have the 
necessary ability and temperament, 
time and inclination to keep everlast- 
ingly at the time-consuming drudgery 
involved in following developments 


rare combination of 


Because a mutual fund is 
a managed investment program, the 


constantly. 


shareholders are not too concerned 
about stock market breaks which 
usually worry individual investors, 


because the market value of a port- 
folio of about 100 carefully selected 
and diversified common stocks will 
not fluctuate as widely as stocks gen- 
erally held by the public. 


In other words, a mutual fund is a 
managed investment account and so 
is a life insurance company’s port- 
folio. The great difference in these 
two portfolios is in the different pur- 
poses and philosophies of investment 
management. You are familiar with 
the investment philosophy of most 
life which 
stems from the contractual liability 


insurance managements 


to pay a definite number of dollars at 
a future date to also produce as much 
interest yield as conditions permit. 


Life Insurance and Mutual Funds 


A mutual fund’s philosophy is quite 
different and is based on not preserv- 
ing dollar value, but preserving the 
investor’s relative position as the 
economy grows and also to provide a 
satisfactory degree of inflation hedge. 
In other words, the mutual fund’s in- 
vestment maintaining 
relative purchasing power, and offer- 
ing an opportunity for growth of prin- 
cipal and income. Thus, while life 
insurance companies offer fixed dollar 
protection through fixed income in- 
vestments, mutual funds emphasize 
variable dollar primarily 
common stocks. 


objective is 


holdings 


Even in the case of the bond hold- 
ings of a balanced fund, there are 
significant differences in investment 
philosophies, particularly with respect 
to selection and dollar-cost averaging. 
The major portion of an insurance 
company’s bond portfolio is bought 
very carefully and, probably, largely 
held to maturity. By way of compari- 
son, a large portion of the bond sec- 
tion of a mutual fund may be turned 
over 100 per cent in several years, be- 
cause constant selection to improve 
present position of bonds previously 
purchased is normal in an actively 
supervised balanced mutual fund. 


Investment Objectives 


Mutual funds emphasize different 
investment objectives—ranging be- 
tween balanced funds, common stock 
funds, growth funds and _ specialty 
funds—just as life insurance has 
many kinds of policies to satisfy dif- 
ferent insurance needs—such as short- 
range protection, long-range protection 
and disability protection, just to men- 
tion a few. 

Typically, of course, Americans have 
emphasized fixed-dollar investments 
over variable-dollar investments. Fixed- 
dollar saving at the beginning of 1959 
(including insurance reserves) totaled 
$285 billion, about 19 times the $15 
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* 
Mr. Kulp is vice president and 
chairman of investment committee, 
Wellington Management Company, 
Philadelphia. He gave this speech 
at the seventieth annual convention 
of the National Association of Life 
Underwriters, which was held in 
Philadelphia in September. 
* 

billion in mutual funds. While there 
certain [ 
competition between fund salesmen 
and insurance salesmen, it is hard to 
see how there would be too much of 


are, of course, instances of 


such competition when total life in 
surance in force has risen since the 
end of World War II from $166 billion 
to $522 billion. You might be in- 
terested in knowing that the average 
mutual fund owner (who has a family 
income of about $7,000) owns about 
$10,000 worth of life insurance in ad 
dition to his fund holdings of $3,000, 
individual corporate stocks of about 
$5,000 and other fixed-dollar savings 
totaling some $2,500. 


Savings Necessary 

We are living in a time of far-reach 
ing and rapid technological change, 
as well as_ increasing 
economic competition. 
need a 


world-wide 
Industry will 
amount of 
capital in the years ahead to finance 
new products, install lower-cost equip- 


tremendous new 


ment, as well as a large productive 
capacity for a growing population. 
To meet these capital requirements, 
it will be necessary to channel an 
enormous amount of savings accumu- 


INDUSTRIAL INJURY RATES 


Workers employed by member companies of the National Safety 
Council were hurt less often in 1958 than in 1957, but the injuries 
were more severe. That fact, along with the entire industrial injury 
rates for council member companies, is contained in the 1959 edition of 


lating in moderate amounts among 
millions of people to savings institu- 
tions. Some of these savings will go 
into savings banks, a large amount 
will go into insurance premiums, and 
a substantial amount will be invested 
in mutual funds. It is important to 
realize that corporations need capital 
in two distinct forms. They need bor- 
rowed money (that is, corporate bonds), 
but they also need ownership money 
(that is, corporate stock). Thus, it is 
that the needs of 
American business can be well served 
by both life insurance companies and 
mutual funds. I think it is fair to say 
that in the past the supply of savings 


clear economic 


going into debt obligations has been 
substantially greater than the supply 
of savings going into equities. Keith 
Funston, president of the New York 
Stock Exchange, recently pointed out 
that by 1965 at least $60 billion of 
new equity money will be required by 
our economy. This is triple the sum 
actually raised in the past ten years. 
Mutual funds, we believe, can help fill 
these needs and, at the same time, 
give Americans an important interest 
in sharing directly in the economic 
future of American business. 


Conclusion 

In conclusion, let me emphasize that 
each of our institutions is a vital and 
different source of industrial capital. 
It will take the combined efforts of 
these institutions to serve the economy 
and the national interest. 
think it is quite 


Therefore, 
evident that 
IFE INSURANCE and MUTUAL 
UNDS are basically complementary. 


[The End] 
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Fancher v. Cadwell: 
A New Concept of the Guest Statute? 


By WILLIAM R. POWELL, Jr. 


In guest actions the continued and persistent course of action 
doctrine is a sound one and provides a good test of momentary 
thoughtlessness, inadvertence or error of judgment. In this 
article the author discusses a recent Texas case in which the 
time element was reduced from an extended period to one minute. 


HE SUPREME COURT OF TEXAS, on June 7, 1958, handed 

down a decision which caused many lawyers to shake their heads 
in bewilderment. Others undoubtedly feel this is a true expression 
of what the law should be; and many more, particularly the insurance 
industry and those allied to it, are gravely concerned over the possible 
far-reaching effects the decision might have. 


It is the purpose of this comment to examine the cases litigating 
the Texas Guest Statute (Texas Civil Statutes, Article 6701(b), sub- 
division 1 (Vernon, 1948)); and compare those cases with Fancher v 
Cadwell' to see if this decision represents a departure from the law 
as it was heretofore known. 


The accident in the principal case occurred around 11:00 p. m. 
when the automobile operated by Roy Lyle Cadwell collided with 
another. Ethel Mae Fancher was Cadwell’s guest seated in the front 
seat to his right. Cadwell had driven to a private residence located 
some 50 to 100 feet north of a divided highway where he was to pick 
up Ethel Fancher. He left the motor running but turned off his lights 
Cadwell backed his car out of the driveway and, from his testimony, 
stopped on the shoulder long enough to observe a car headed west, 
which he testified appeared to be going from 70 to 75 miles per hour. 
Cadwell then pulled onto the west-bound lane of traffic and headed 
east, diagonally down and across the wrong lane of traffic. Cadwell 
collided with the previously observed speeding automobile within one 
to one-and-a-half minutes after Mrs. Fancher entered his automobile.? 


Cadwell contended that he merely intended to cross the 21-foot 
west-bound lane of traffic and the six-foot gravel esplanade in order 
to reach the east-bound lane to head back to town. 


‘14 AUTOMOBILE Cases (2d) 885. 

* Paraphrased from petition for writ of error, furnished by Kouri & Banner, 
Wichita Falls, Texas, representing Ethel Fancher, the petitioner. 

* Additional facts from the briefs of Jones, Parish & Fillmore, Wichita Falls, 
Texas, representing Roy Cadwell, the respondent. 
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This comment is reprinted, with per- 
mission, from the Fall-Winter, 1958 
issue of the South Texas Law Journal. 


It seems to be undisputed that Ethel 
Fancher did not have time to warn 
Cadwell of the approaching automo- 
bile, and it is also undisputed that 
Cadwell never did turn his lights back 
on from the time he extinguished 
them in the private driveway. There 
Cadwell had 
been drinking before he arrived to 
pick up Ethel Fancher, but this fact 
has no bearing other than indulgence 


was also evidence that 


in intoxicants. 

Upon these facts the jury found 
gross negligence and returned a ver 
dict in favor of the plaintiff, Ethel 
Fancher. Upon a motion by Cadwell’s 
attorney a judgment non obstante ver 
edicto was entered for the defendant 
and affirmed on appeal.* The supreme 
court reversed the court of civil ap- 
peals and the trial court, and ordered 
judgment entered for the plaintiff, 
Ethel Fancher. 


Historical Source 


For the purposes of this discussion 


examination of will be limited 
to those arising out of /eedless and 


reckless disregard of the rights of others 


cases 


inasmuch as there seems to be no con- 
flict 
inflicted.’ It will be seen that through- 
out the the 
have, either directly or by innuendo, 
said that for gross negligence to exist 


involving injuries intentionally 


line of decisions courts 


CASES 


App 


* Cited at footnote 1, 13 AUTOMOBIL! 
(2d) 319, 309 S. W. 2d 545 (Tex. Civ. 

El Paso, 1958, error granted), 

‘Art. 6701(b) subd. 1: “No person trans- 
ported public 
State by the owner or 


vehicle as his 


over the highways of this 
operator ot a moto! 
without 


shall 


against 


guest payment tor 


such transportation have a cause of 


action for damages such owner or 


operator for injuries, death, or loss, in case 


ot accident, unless such accident shall have 
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the negligent acts causing the accident 
must have continued and persisted for 
some time preceding the accident. You 
will further note the cases discussed 
fall easily within this rule since, in 
view of the time element, all the negli- 
gent simulta- 
neously, or had continued and persisted 
for an extended length of time. 


acts occurred almost 


Historically, Texas was without a 
guest statute until the Forty-second 
Legislature in 1931. At that time the 
legislature adopted the Guest Statute 
of the State of Connecticut. Ironi- 
cally, Tennessee was the first state to 
construe the Texas Guest Statute in 
Fly v. Swink,® and resorted to the con- 
struction given by the Connecticut 
courts in rendering its decision. 

The Tennessee court said: 


“The Texas Guest Statute is a copy 

of the Connecticut Statute in both 
form and interpretation given it. 
A review of the authorities shows the 
Connecticut Courts held that under 
the statute it takes something more 
than ordinary negligence to uphold a 
verdict under the statute, Silver v. 
Silver.” 7 

To establish the type of conduct, the 
court cited with approval Ascher v. 
H. E. Friedman, Inc.,§ the 
Connecticut court stated: 


wherein 
“ that conduct which indicates 
an indifference to the 
of action and constitutes wanton mis- 
conduct is what the statute contem- 
But, conduct from 
momentary inadvertence or thought- 


consequences 


plates. arising 
lessness or from error of judgment 


intentional on the 
or operator, or 


been part of the 


caused by his 


owner 
heedlessness 
or his reckless disregard of the rights of 
others,” 

“69 S. W. 2d (Tenn, Ct. of 
Western Sect., 1933, cert. den.). 

"108 Conn, 371, 143 A. 240-242 
65 A. L. R. 943, 280 U. S. 117, 
(1929), 


°110 Conn. 1, 147 A. 


902 


App., 


(1928), 


oe S.Ct Sa 


263-264 (1929). 
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does not indicate a reckless disregard 
of the rights of others.” 


Further, in commenting on the con- 
duct, the Tennessee court cites Ber- 
man v. Berman,® wherein the Con- 
necticut court said: 


that where a driver continues 
reckless acts after repeated warnings, 
and has an accident as a result of 
those reckless acts, such acts consti- 
tute heedless and reckless disregard 
of the rights of others within the 
meaning of the statute. There must be 
something more ; something in the nature 
of a continued and persistent course of 
action over the protest of the guest.” 


In accepting the construction placed 
upon the statute by the Connecticut 
courts, the Tennessee court noted that 
15 states then (1933) had guest stat- 
utes, and all had referred to the Con 
necticut cases at one time or another 
for interpretation. 


Applying these rules, the Tennessee 
court reversed a judgment for the 
plaintiff, and rendered judgment for the 
defendant. The factual situation faced 
was one where a chauffeur lost con- 
trol of the automobile in the normal 
course of passing another automobile, 
and collided with a bridge abutment. 
Prior to the accident no member of 
the party had reason to criticize the 
chauffeur’s driving, and all the negli- 
gent acts complained of occurred al 
most simultaneously. 


The Texas courts have cited Fly v 
Swink *® for the history of the Texas 
Guest Statute, and the quality of neg- 
ligence required to support a finding 


"110 Conn. 169, 147 A. 

" Cited at footnote 6. 

"04S. W. 2d 564 (Tex. Civ 
land, 1936, error dism’d). 

218 AurToMoBILE Cases 1041, 174 S. W. 2d 
270 (Tex. Civ. App.—Texarkana, 1943, error 
ref’d) 

106 S. W. 2d 1109 (Tex. Civ. App.—Fort 
Worth, 1937, error dism’d). 


568 (1929). 


\pp.—East- 
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of gross negligence in Napier wv. 
Mooneyham," Henry v. Henson,’ and 
Scott v. Gardner.’* Thus, at this point, 
the principle seems firmly established 
that there must be something in the 
nature of a continued and persistent 
course of action which contributes to 
and becomes a proximate cause of the 
accident before a finding of gross neg- 
ligence will be upheld. 


Gross Negligence 
and Its Significance 


It is well settled that the quality of 
negligence required under the guest 
statute is the same as that necessary 
to support a recovery for gross neg- 
lect under the Texas Constitution 
(Article 16, subdivision 26), Schiller 
A Rice,'* 


Rowan vw. 


citing from the opinions of 

Allen,*® and Bowman v. 
Puckett,’® for the definition of gross 
negligence. The Rowan case™ held 
that heedlessness or reckless disregard 
of the rights of others conveys the 
same meaning as gross negligence, 
and cited with approval the definition 
laid down in Missouri Pacific Railway 
Company v. Schuford*® and Texas 
Pacific Coal and Oil Company v. 
Robertson.’* In the Robertson case it 
was stated that “Gross negligence, to 
be the basis for exemplary damages, 
should be the entire want of care 
which would raise the belief that the 
act or omission complained of was 
the result of a conscious indifference 
to the right or welfare of the person 
or persons to be affected by rt 


This is substantially the same defi- 
nition which the court approved in 
"38 AuTroMoBILE CASES 236, 151 Tex. 116, 
246 S. W. 2d 607 (1952) 
6 AUTOMOBILE CASES 467, 134 Tex. 215. 
134. S. W. 2d 1022 (1940) 
23 AUTOMOBILE CASES 372, 
188 S. W. 2d 571 (1945). 
" Cited at footnote 15. 
*72 Tex. 165, 10 S. W. 408 (1888). 
"125 Tex. 4, 79 S. W. 2d 830 
98 A. L. R. 262 


144 Tex. 125, 


(1935), 
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Fancher v. Cadwell.*° It is interesting 
to note the definition approved came 
about in 1888, and still finds approval 
70 years later under circumstances an 
court could not have antici- 
In the interim between 1888 


earlier 
pated. 
and 1958 the definition was repeatedly 
approved in the Mims v. 
Seltzer," Mayer v and 
McCarty v. Moss.** 


cases of 


Johnson,” 


It was held in Rowan v. Allen,?4 
reversing a judgment for plaintiff and 
rendering for the defendant, that turn- 
ing in the face of approaching traffic 
did not constitute gross negligence 
even though there was evidence of ex 
cessive speed and driving too far to 
the left. 
acts indicative of ordinary negligence. 


Such acts merely constituted 


Failure to keep a proper look-out and 
colliding with a ditch unknown to de- 
fendant the 
automobile only evidence acts of ordi 


after losing control of 


nary negligence, Mims v. Seltzer.*® In 
both of 
sulted from thoughtlessness, momen- 
tary inadvertence, or error in judgment. 


these cases the accident re- 


The Mayer v. Johnson ** 
sents a different problem. 
we have a 14-year-old duly licensed 
driver had the 
chase of another automobile late at 


case pre- 


In this case 
who been evading 
night. During the chase he drove at 
high speed, sometimes he drove with- 
out lights, and at other times he parked 
and turned off the lights in hope that 
the other car would pass without de- 
tecting him. Responding to the com- 
plaints of his guests, he turned his 
lights back on; and a great distance 
later, while still speeding, he collided 
with an embankment in an area with 


* Cited at footnote 1. 
*8 AuToMoBILE Cases 813, 143 S. W. 2d 
973 (Tex. Civ. App.—Beaumont, 1940, error 
dism’d). 

10) AuToMoBILE Cases 572, 148 S. W. 2d 
454 (Tex, Civ. App.—Amarillo, 1941, error 
dism’d, judm’t correct). 
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which he was unfamiliar. Speeding 
was the primary cause of the accident, 
and the jury held for the defendant, 
which was affirmed on appeal. The 
court reconciled the jury’s verdict on 
the basis that the defendant could not 


possibly stop the car at his speed 


within the distance between the hazard 
and the point at which the peril was 


discovered. Therefore, there is no 
evidence of knowledge to the defend- 
ant of the 
chargeable with knowledge so as to 
the that 
consciously indifferent to the rights 
and welfare of others. Citing from 
Texas Pacific Coal and Oil Company v. 
Robertson," the court states: 


embankment, nor is he 


raise belief defendant was 


“The person charged with the act 
or omission cannot be consciously in- 
different to the rights of others unless 
he knows, or should know, that such 
another will probably be affected by 


the act or omission.” 


Reasoning then that if gross negli- 
gence is not shown during the period 
of time immediately preceding the 
accident, and after the defendant could 
have embankment, then 
gross negligence must be found in the 


observed the 


defendant’s speed. Our cases do not 
permit such a finding. Stated another 
way, the court could have said, but 
did not, that it takes something more, 
it takes something in the nature of a 
continued and _ persistent 
action which contributes to the acci- 
dent. 


course of 


In McCarty v. Moss,** the court goes 
a step further in the definition of gross 
negligence. After adopting the defi- 
nition heretofore mentioned, the court 

* 33 AUTOMOBILE CASES 24, 225 S. W. 2d 
883 (Tex. Civ. App.—Austin, 1949, 
ref’d). 

** Cited at footnote 17. 

** Cited at footnote 21. 

* Cited at footnote 22. 

* Cited at footnote 19, 

* Cited at footnote 23. 
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cited from Linn v. Nored,?® which 


added to the definition of gross negli- 


gence: or such a persistent 


of will constitute 
gross negligence.” 

The defendant in this 
driving between 30 and 40 miles per 


course action 


as 


case was 
hour in a downtown metropolitan area 
on a one-way street. After reducing 
his speed, the defendant moved over 
to the left lane, and a short time later 
collided with an automobile as he tried 
to this automobile and 
another. Careening off this automo- 
bile, the defendant’s vehicle collided 
with still another located on the right- 
hand side of the street. Affirming a 
judgment for the defendant, the court 
the of 


between 


o 
RO 


said in approving decision 


Hamilton v. Perry: 


unbroken line of deci- 
sions, it is now the settled law of this 
that thoughtless- 
ness, inadvertence, or error of judg- 


ment do not constitute ‘heedlessness or 


“From an 


state momentary 


reckless disregard of the rights of 
others’ within the meaning of the 
Statute; there must be some- 
thing in the nature of a continued or 
persistent course of action; such acts 
as to constitute wanton misconduct 


Guest 


or gross negligence.” 


All the defendant was guilty of in 
this case was speeding and failure to 
keep a proper look-out; and these acts 
in themselves do not constitute gross 
negligence. 

Looking back over the four factual 
situations just discussed, all show the 
accidents in question occurred with 
the allegations of negligence occur- 
ring almost simultaneously. To that 
extent the courts were justified in ap- 
plying the doctrine of a continued and 


* 5 AUTOMOBILE CASES 7, 133 S. W. 2d 234 
(Tex. Civ. App.—Austin, 1939, error dism’d, 
judm’t correct). 

"109 S. W. 2d 1142 (Tex. Civ. App.— 
Texarkana, 1937, no writ. hist.). 

** Cited at footnotes 21 and 22. 
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persistent course of action because 
nothing the driver had done before 
the accident contributed to or became 
a proximate cause of the accident. 
The Mayer case *™ to 
showing a continued and persistent 
course of action, but the jury found 
the flagrant misconduct of the defend- 
ant, preceding the accident, did not 
contribute to or become a proximate 
cause of the accident. You will recall 
that speed was the primary factor in 
this accident; and though the defend- 
ant had earlier been driving without 
lights, they had been on for quite some 
time when the accident occurred. There- 
fore, speed and improper look-out were 


comes close 


the only remaining elements of negli- 
the defendant not 
charged with knowledge of the hazard 
such would raise the belief of a 
conscious indifference to the rights 
and welfare of others. 


gence, and was 


as 


Plaintiff's Duties 


Closely associated with the preced- 
ing section is the line of cases dealing 
specifically with heedlessness and reck- 
less disregard as being analogous with 
gross negligence. Scott Gardner *? 
adopts the definition approved in 
Napier v. Mooneyham,** that heedless 
and reckless disregard means: 


9 


vv. 


“Such an entire want of care (not 
including, but excluding ordinary care) 
sufficient to raise the belief or presump- 
tion that the act com- 
plained of was the result of conscious 
indifference to the rights, welfare, or 
safety of the person or persons to be 
affected by it.” 


or omissic yn 


The decision rendered later in Raub 
Rowe ** extends the 
little further by adding: 


Oa 
< 


definition a 
. negli- 


* Cited at footnote 13. 
** Cited at footnote 11. 
* 1 AuToMoBILE Cases 505, 119 S. W. 2d 
190 (Tex. Civ. App.—El Paso, 1938, error 
ref’d). 





gence cannot be considered gross un- 
less evidenced by complete and by an 
entire failure to exercise care, or by 
the exercise of so slight a degree of care 
as to justify the belief that the person 
on whom care was incumbent was in- 
different to the interest and welfare 
of others.” 


You can readily see, under this defi- 
nition, that the burden of proof is tre- 
mendous in comparison to the definition 
heretofore mentioned. 


The case of Raub v. Rowe prompted 
a line of decisions which denied re- 
covery to the plaintiff under an as- 
sumption of risk.*° This term is used 
in layman language, and is intended 
to be synonymous with the doctrine 
of volenti non fit injuria. That is to 
say, if the plaintiff did not do some- 
thing in an attempt to halt the defend- 
ant driver from his reckless actions, 
plaintiff was denied recovery on the 
assumption that a defendant could not 
be consciously indifferent to the rights 
and welfare of others as long as they 
entered no protest. Conscious indif- 
ference would not be presumed be- 
cause the defendant subjected himself 
to the same danger, and there is no 
presumption of danger unless called to 
the defendant's attention. 


In Schiller v. Rice the court refused 
a recovery to the plaintiff based on as- 
sumed risk, since contributory negli- 
gence has been held to be a good 
defense in an action for gross negli- 
gence, McDonald v. International & 
Great Northern Railway Company *® 
and Ft. Worth Elevators Company v. 
Russell." It seems likely that the 
quality of negligence was sufficient to 
support a verdict for gross negligence 





® Wood v. Orts, 21 AUTOMOBILE CASES 298, 
182 S. W. 2d 139 (Tex. Civ. App.—San 
Antonio, 1944, no writ. hist.); Schiller v 
Rice, cited at footnote 14. 

* 86 Tex. 1, 22 S. W. 939 (1893). 

* 123 Tex. 128, 70 S. W. 2d 397-408 (1934). 

*14 AutomosiLe Cases (2d) 723, 313 S. 
W. 2d 520 (1958). 
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had it not been for the assumed risk. 
In relation to assumed risk and con- 
tributory negligence in guest statute 
cases, the court in the Rice case stated: 


“The purpose of the Guest Statute 
is to protect the host-driver from his 
guest ; before enactment of the statute 
contributory negligence was a defense, 
and to deny it now would be to take 
away a vital and valuable measure of 
protection the driver theretofore had.” 


The theory of assumed risk remained 
the law until 1958 when it was over- 
ruled in Bernal v. Seitt; ** thus, it is 
no longer necessary for the plaintiff 
to warn the defendant of his negligent 
acts in order to raise the presumption 
of conscious disregard. 


In the cases discussed thus far, we 
see that all have resulted in defend- 
ants’ judgments either as a result of 
assumed risk, or there was no evi- 
dence of a continued and persistent 
course of action which was a proxi- 
mate cause of the accident. The latter 
has, also, been applied to overtaking 
and passing automobiles,*® and minor 
intersections crossing highways.*° 


A more recent and often-quoted 
case, Rogers v. Blake,*' deals with an 
intersection accident in a metropolitan 
area. The defendant failed to stop for 
a stop sign, with which he was thor- 
oughly familiar, prior to entering the 
intersection. The plaintiff alleged that 
defendant was guilty of gross negli- 
gence for running the stop sign which 
he knew was there, failure to grant 
the right-of-way, and failure to keep 
a proper look-out. The evidence sup- 
ports the allegations, but there is no 
evidence of any careless acts preceding 





” Pfeiffer v. Green, 102 S. W. 2d 1077 (Tex. 
Civ. App.—Beaumont, 1937, no writ. hist.). 


“Glassman v. Feldman, 106 S. W. 2d 721 
(Tex. Civ. App.—Amarillo, 1937, no writ. 
hist.). 

"37 AuTOMOBILE Cases 94, 150 Tex. 373 
240 S. W. 2d 1001 (1951), 
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the accident. Affirming a judgment 
for the defendant, the court approved 
the doctrine laid down in Fly v. Swink,** 
requiring a continued and persistent 
course of action. Here, all the negli- 
gent acts occurred almost simultane- 
ously, again. 

Justice Garwood wrote a vigorous 
dissent in the Rogers case**® based on 
the fact that the defendant knew the 
stop sign was present, and knowingly 
running that sign showed a conscious 
indifference to the rights and wel- 
fare of others. Justice Garwood said 
the true rule is: 


“The actor’s conduct is in reckless 
disregard of the safety of another if 
he intentionally does an act or fails 
to do an act which it is his duty to 
the other to do, knowing or having 
reason to know of facts which would 
lead a reasonable man to realize that 
the actor’s conduct not only creates 
an unreasonable risk of bodily harm 
to the other but also involves a high 
degree of probability that substantial 
harm will result to him.” 


Further stating in application of the 
rule, Justice Garwood said: 


“We have never clearly held and 
should not hold it to be a necessary 
condition of gross negligence that at 
some time or other prior to the acci- 
dent the defendant must have been 
doing the same kind of negligent acts 
that caused the collision or perhaps 
similar kinds of negligent acts. 
the court here mean to infer that if 
Mr. Blake had ‘run’ two or three earlier 


Does 


stop signs or perhaps only one, then 
the verdict would be allowed to stand? 

When a driver knowingly dashes 
at high speed past a stop sign into a 
plainly crowded through street, surely 


we will not say there is no basis of 


“ Cited at footnote 6. 
* Cited at footnote 41. 
“12 AUTOMOBILE Cases (2d) 83, 303 S. W. 
2d 508 (Tex. Civ. App.—San Antonio, 1957, 


error granted, rev'd on other grounds). 
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gross negligence just because he started 
his journey only a block or two away, 
and therefore, had no earlier oppor- 
tunity to commit the same act.” 

This dissenting opinion will take on 
added significance in discussion of the 
principal case, later. 

As late as 1957 in a case standing 
on all fours with the Rogers case, Her- 
nandez v. Castillo, d. b. a. Mission 
Funeral Home,** the court held that 
entering a thoroughfare, after a light 
changes amber, at 35 to 40 miles per 
hour after being warned was not gross 
negligence even though it was a con- 
scious violation, per se, of the law. 


Plaintiff Recovery 

and Quality of Negligence 

the cases where 
plaintiffs have been permitted to re- 
cover, we will see that each case pre- 
sents flagrant acts of negligence which 


Considering now 


shock the conscience of a reasonable 
man; and such continued and 
persisted for some time prior to the 
accident, with such acts being proxi- 
mate causes thereof. To clearly illus- 
trate the problems the factual situations 
will be outlined in greater detail. 


acts 


A jury verdict for the plaintiff was 
upheld in Kirkpatrick v. Neal,*® where- 
in the defendant was driving at a high 
rate of speed over a narrow highway. 
He went around a dangerous curve, 
losing control at a narrow one-way 
bridge. Repeated warnings from the 
plaintiff were ignored by the defend- 
ant. The court states: 


“Kirkpatrick in driving the auto- 
mobile on and over a narrow one-way 
bridge at a speed with which he oper- 
ated the automobile, knowing the con- 
dition, situation and difficulties of the 


“11 AuTomosILe Cases 752, 153 S. W. 2d 
519 (Tex. Civ. App.—Beaumont, 1941, error 
ref’d want of merit). 





road and bridge on and over which he 
was passing, after being cautioned as 
to same and after being requested to 
moderate the speed of the car and 
which he failed to observe or do, his 
so operating the automobile was in 
heedless and reckless disregard of the 
safety of Miss Neal and other occu- 
pants of the car.” 

The continued and persistent course 
of action test is clearly demonstrated in 
this We find the defendant 
guilty of flagrant conduct for a period 


case. 


of time commencing long before the 
accident. The defendant was not only 
speeding, but he was doing it over a 
dangerous road, around a dangerous 
curve and approaching a narrow one 
Assumed risk is clearly 


way bridge. 
ruled out by the plaintiff's repeated 


pleas, which leaves the defendant’s 
conduct as the only element to con- 


sider. 


The same type of conduct faced the 
court four years later in Bowman v. 
Puckett,“© wherein the court 
affirmed a jury verdict for the plain- 
tiff. In this case the driver entered 
the city limits of Weslaco ‘at a speed 
of 75 to 80 miles per hour, and did not 
attempt’to reduce the speed until four 
or five blocks after entering the city 
limits. When the defendant applied 
his brakes, the car swerved, striking 
a curb, and eventually struck a tree. 
There were 300 feet of skid marks, 
and from these marks it was apparent 
that the driver had lost control be- 
cause of faulty brakes. After the ac- 
cident the defendant admitted to people 
at the scene that his brakes had been 
“grabbing and hanging” for some time 
prior thereto. The court in comment- 
ing on the conduct of the defendant 
states: 


again 


“ 


there is more than the mere 
fact of driving at a high rate of speed; 
there is more than thoughtlessness or 


“23 AUTOMOBILE CASES 372, 144 Tex. 125, 
188 S. W. 2d 571 (1945). 
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inadvertence the defendant per- 
sisted in that course after he entered 
the city limits, and until he was well 
within the business district fully aware 
of having bad brakes.” 


Speed, per se, 


but we indifference 
clearly demonstrated in maintaining 


was not important; 
see conscious 
a very high rate of speed when the de- 
fendant knew his brakes were faulty. 


The past two cases represent a clear 
combination of acts becoming gross 
negligence when each, in itself, would 
be acts of only ordinary negligence. 
the 
held that speeding, failure to yield the 
right-of-way, 


Some of discussed earlier 


cases 
crossing intersections 
against stop signs, etc., did not con- 
stitute gross negligence. Now we are 
seeing that a combination of acts can 
be gross negligence where, individ- 
ually, each act had been considered 
only one of ordinary negligence. 


For. the first time we find the above 
mentioned combination of acts enum- 
erated in Burt v. Lochausen.** From 
a jury verdict for the plaintiff which 
was reversed by the court of civil 
appeals, the supreme court reversed 
and rendered judgment for the plain- 
tiff. Plaintiff and the defendant had 
been across the border from El Paso 
all afternoon on a wild drinking spree. 
The highway was very crooked, which 
fact was known by the defendant; but 
he, nevertheless, proceeded at a very 
high rate of speed. The highway was 
four lanes wide, separated by a double 
center stripe which the defendant 
crossed, colliding head-on with a truck 
headed in the opposite direction. Realiz- 
ing perhaps, the rule the court was to 
rely upon had not been stated in any 
prior guest statute decision, the court 
commented: 


“It has been said that the decided 
s in Texas leave the law as to 


“ 39 AutomosiLe Cases 119, 151 Tex. 289, 
249 S .W, 2d 194 (1952). 
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what constitutes gross negligence and 
liability under our Guest Statute in 
a hopeless state of confusion.” 


The rule is taken from Blashfield, 
Cyclopedia of Automobile Law and 
Practice, Volume 4, Part 1, 
2324, at page 393: 


Section 


“Whether an automobile host’s con- 
duct is so far negligent or wanton, 
reckless, or willfully improper as to 
render him liable to a gratuitous guest, 
under the prevailing standard of lia- 
bility, depends in every case upon the 
combination of circumstances present at 
the particular time and place. No one 
or two acts or omissions on the part 
of the host, no one or two factors from 
among the conditions then and there 
present, can be segregated and arbi- 
trarily characterized as 
constituting a breach by the host of 
his duty. 


necessarily 


Yet typically some one par- 
ticular act or omission is the central 
feature of every such traffic accident. 
It is not itself determining, but it is 
still of critical significance.” 


Once more we are able to see the 
continued and persistent course of ac- 
tion even though the court did not see 
fit to comment upon it. Applying the 
rule stated by the court, the combina- 
tion of circumstances is readily ap- 
parent in the form of speed over a 
which the defendant 
knew to be hazardous, crossing the 


crooked road 
double center stripe of the highway 
and drinking, though no evidence of 
drunkenness is noted. The conscious 
indifference stems from the fact that 
the defendant the road to be 
hazardous. 


knew 


Note the strong similarity of this 
opinion to the dissent of Justice Gar- 
wood in Rogers v. Blake.*® Justice 
dissented here since 
there was no more evidence than high 
speed, and the judgment in the Rogers 

“ Cited at footnote 41. 

“ Cited at footnote 38. 


Garwood also 


Guest Statute 


case should justify a judgment non 
obstante veredicto “if we are to stand by 
our decisions.” 


Justice Garwood wrote the majority 
opinion in the very recent case of 
Bernal v. Seitt,“° wherein the judg- 


ment of the trial court was affirmed 
against the owner and driver. During 
a trip to Villa Acuna, Mexico, the 
owner stopped to let a passenger named 
Jost drive. Jost drove at a high rate 
of speed over a winding road, ignored 
constant speed warning signs of 45 
miles per hour and ignored pleas from 
passengers, other than the plaintiff, to 
be more cautious. Both defendants, 
Jost and the owner, were familiar 
with the road and knew it was dan- 
gerously crooked. \ couple of stops 
were made along the way, and each 
time it was requested that the owner 
take over the driving chores; but each 
time Jost took the steering wheel and 
continued his usual fast and reckless 
driving. 


At no time did the owner caution 
Jost or pay any heed to the passengers’ 
pleas for Jost to drive more carefully. 
Jost then rounded a curve at 65 to 70 
miles per hour which was plainly 
marked, showing the safe speed to be 
45 miles per hour. As a result the 
automobile crossed the center stripe, 
colliding with a truck headed in the 
opposite direction. The court followed 
the Burt v. Lochausen,”° 
rendering judgment for the plaintiff 
against the driver for exemplary dam- 
ages and against the owner for com- 
pensatory damages. 


decision of 


Since the jury 
did not hold assumption of risk or 
voluntary exposure against the plain- 
tiff, the court refused to consider the 
point. Thus, it now seems safe to say 
that assumption of risk is strictly a 
question for the jury regardless of the 
plaintiff's own conduct. Justice Gar- 
wood stated : 


” Cited at footnote 44 





“Indeed, we regard the instant facts 
as stronger for gross negligence than 
Burt v. Lochausen, in that 
have several circumstances 
absent there, which positively point 
toward conscious indifference to the 
safety of others, that is to say, per- 
sistence after repeated warnings, in 
excessive speed over a known difficult 


those of 
here we 


course and further persistence at a 
marked curve after dark with the con 
sequent increase of danger from the 
lights of oncoming cars.” 


The court hung its hat squarely on 
the peg of Burt v. Lochausen without 
mentioning the doctrine of continued 
and persistent course of action. There- 
fore, the rule at this point is that every 
case of gross negligence within the quest 
statute must depend upon the combina- 
tion of circumstances present at the par- 
ticular time and place. 


Quality of Conduct 
in Fancher v. Cadwell 


Returning now to the case forming 
the basis of this comment, Fancher v. 
Cadwell," an analysis of the 
reveals that Cadwell (1) had no lights 
burning on his automobile while driving 


facts 


at night, (2) drove from a private 
driveway onto a heavily traveled high- 
way, (3) drove diagonally across the 
traffic on a divided 
highway, (4) saw an automobile ap- 
proaching at 70 to 75 miles per hour 
approximately 100 feet away, and con- 
sciously drove directly into its path of 
travel and (5) had been drinking alco 


wrong lanes of 


holic beverages. 


Compared to the four major cases 
in the preceding section, the only ele 
ment missing is the continued and 
persistent course of action. As stated 
this occurred 
within one to one-and-a-half minutes 


previously, accident 


‘Cited at footnote 1. 
® Cited at footnote 4. 
* Cited at footnote 47. 
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after Mrs. Fancher entered the de- 
fendant’s automobile. Even this shows 
a short period of a continued and per- 
sistent course of action, but in rela- 
tion to the preceding cases the time 
element is minute. The El Paso 
Court of Civil Appeals rendered its 
decision affirming the judgment non 
obstante veredicto on the basis that the 
evidence did not show any conduct in 
the nature of a continued and persist- 
ent course of action of sufficient dura- 
tion.®? 


The Supreme Court of Texas, speak- 
ing through Mr. Justice Smith, indi- 
cates that none of the authorities make 
a continued and persistent course of 
action the sole criterion. 
that of Burt v 
predicating liability on the combina- 
tion of circumstances present at the 
particular time and place. 


The decision 


follows Lochausen,®* 


The defini- 
tion of gross negligence is affirmed 
and approved as it was stated in Mis- 
souri Pacific Railway Company v. Schu- 
ford * and Texas Pacific Coal and Oil 
Company v. Robertson.’ In approv- 
ing this definition the addendum thereto 
in Linn v. Nored,** which was re- 
quested by defendant’s counsel, was 
denied. 


This case provides the conscious 
indifference element in that Cadwell 
consciously and knowingly drove his 
automobile from a place of safety di- 
rectly into the path of an automobile 
which was approaching at a speed of 
70 to 75 miles per hour, at a time and 
place that would make the collision 
inevitable. 


Conclusion 


In conclusion, it that the 
continued and persistent course of ac- 


tion still 


appears 


doctrine is sound. It is a 


good test of momentary thoughtless- 


* Cited at footnote 18, 
” Cited at footnotes 19 and 27 
* Cited at footnote 29, 
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ness, inadvertence, or error of judg- 
ment, 


Perhaps, the continued use of the 
term in the cases throughout the years 
has lulled many of us into a sense of 


It seems to be that no 
single act will constitute gross negli- 
gence unless it continues for at least 
some length of time over the warn- 
On the other hand, 
combined acts of negligence commit- 
ted in the face of danger where a rea- 
sonable person could foresee probable 


false security. 


ings of the guest. 


harm is indicative of a conscious in- 
difference. 

It is felt that the law still remains 
somewhat in a state of confusion as 
expressed by Justice Garwood in his 
dissent in Rogers v. Blake" Too much 
is left to speculation as to what the 
combined must include. If the 
quality of negligence can be measured 
by the recent cases, we at least have 
a yardstick, although it will not be 


acts 


easy to use. 


Examination of the authorities still 
shows that in every instance where a 
plaintiff has been permitted to recover 
there has been something in the nature 
of a continued and persistent course 
of action, and the instant case merely 
reduced the time element from an ex- 
tended period to one minute 


It seems, therefore, under the law 
as it that must, in 
preparation of his case, compare (1) 


now stands one 
the quality of negligence responsible 
for acts causing the accident to that 
negligence shown in the cases where 


recovery has been permitted and (2) 
offensiveness of the acts to those where- 
in recovery has been permitted. It 
must be determined whether the acts 
were committed or omitted for any 
period of time preceding the accident 
regardless of the duration. 

After an analysis of the facts, the 
rule to be applied is somewhat like the 
doctrine of discovered peril applied in 
reverse. If the driver discovers the 
peril and knowingly, or when he should 
have known, continues his course be- 
yond the point at which the ordinary 
prudent man could have—not might 
avoided the accident; he will 
be guilty of gross negligence if the 
combination of circumstances present at 


have 


the particular time and place is suffi- 
ciently offensive. The continued and 
persistent course of action theory has 
its only relation in this point; it con- 
tinued beyond a point where the acci- 
dent could have been avoided, and not 
merely might have been avoided. 
Only time will tell, but it seems 
that a 
charged with gross neglect under a 
mere circumstances 


inconceivable person will be 
combination of 
where none of the acts existed to some 
extent before the accident in question. 
It is to this extent that 
to determine the element of conscious 
Without this element 
under acts occurring almost simulta- 
neously, the courts have consistently 
held the acts constituted thoughtless- 


we are able 


indifference. 


ness, inadvertence, and error of judg- 
Compare these thoughts with 


Cadwell.** [The End] 


ment. 
Fancher v. 


LIFE INSURANCE CAPITAL AIDS SHIPPING 


Nearly $1 billion of life insurance invested capital is currently 
at work financing American marine transportation facilities, through 
the holdings of mortgage bonds for ship construction or outright 


ownership of vessels by the life insurance companies, according to an 


Institute of Life Insurance survey. 


The survey covered life companies 


having 75 per cent of the industry’s assets. 


* Cited at footnote 41. 


Guest Statute 


* Cited at footnote 1 
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So 


>. 








ne ee uninsured motor- 
ist who has received a discharge 
in bankruptcy which stays a judg- 
ment under which his driving and 
registration privileges have been sus- 
pended is required to furnish proof 
of financial responsibility prior to re- 
instatement of such privileges.—The 
Insurance Commissioner proposed two 
questions to the Attorney General. 
One was as to whether a discharge 
in bankruptcy relieved an uninsured 
motorist from the requirements of 
the financial responsibility law where 
his driving and registration privileges 
had been suspended pursuant to Sec 
324.121 of the Florida Statutes. 
The second question was as to whether 


tion 


such a discharge in bankruptcy re- 
lieved an uninsured motorist where 
his driving and/or registration privi- 
leges had been suspended pursuant 
to Section 324.051(2) of the Florida 
Statutes. 

Both questions were answered in 
the negative. The Attorney General 
was of the opinion that an uninsured 
motorist whose driving and registra- 
tion privileges had been suspended, 
based on an unsatisfied judgment, was 
not relieved from complying with the 
requirements of the financial responsi- 
bility law. 
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Fund, when based upon a mistaken 





He was further of the opinion that 
suspension under Section 324.051(2) 
was not based upon an unsatisfied 
judgment against an uninsured motor- 
ist. Therefore, a discharge in bank- 
ruptcy could not have any effect on 
the necessity of an uninsured motor- 
ist’s complying with the requirements 
of the financial responsibility law for 
reinstatement of his driving and op- 
erating privileges where these privi- 
leges would be revoked under this 
Opinion of the Florida At- 


torney General, October 5, 1959. 
N -ICHIGAN—The Civil Service 
Commission has the authority 
to provide group life insurance, hos- 
pital-medical-surgical insurance and 
Blue Cross-Blue Shield hospital-surg- 
ical benefits for employees in the state 
classified service and to contribute 
part of the premium cost thereof.— 
The state personnel director of the 
Civil Service told the 
Attorney General that many employ- 
ers compete with the state in seeking 


section. 


Commission 


employees and make group life and 
hospital insurance available to them, 
and that many employers pay 50 per 
cent or more of the premium cost. 

put the Civil Service 
Commission on a competitive basis, 


In order to 
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the personnel director asked the At- 
torney General numerous questions 
concerning the procurement of insur- 
ance. (Only some of the opinions of 
the Attorney General will be given. 
They are indicative of the questions 
asked. ) 

The Attorney General was of the 
opinion that the Civil Service Com- 
mission had the authority to provide 
a group life insurance program to be 
underwritten by an insurer for em- 
ployees in the state classified service, 
and also a group hospital-medical- 
surgical program. This authority would 
also permit the commission to provide 
Blue Cross and Blue Shield benefits. 
However, the contracts in this instance 
would be between the corporation 
and the individual employees. Whether 
the premium rates and benefits were 
guaranteed for one year would not, 
as a matter of law, affect this type of 
arrangement.—O pinion of the Michigan 
Attorney General, October 12, 1959. 


IX] EVADA—An insurer which is 
1 permitted to write insurance 
under the classification of “surplus 
line” is required to pay a tax of 2 
per cent of the gross premiums re- 
ceived.—The Insurance 
informed the Attorney General that 


Commissioner 


a foreign insurer, not qualified to do 
business in the state, had been recom 
mended by a national association of 
beauty operators to individual cos 
metology member shops as a potential 
insurer of the risks incidental to their 
business. During 1957 the Commis 
sioner agreed with the insurer that 
the risk incidental to the beauty shop 
business be classified as “surplus line,” 
and that the insurer be permitted to 
write such insurance by mail solicita 
tion and not be required to appoint 
any broker or agent domiciled in the 
state. The Commissioner also stated 
that the insurer appointed his office 
as its for service of 


agent process, 


Attorneys General 


and that the insurer has continued to 
enjoy business originating in the state 
and has not made payment of a tax 
on the gross premiums received. 

In light of these facts the Commis- 
sioner asked whether “surplus line” 
insurance could be sold through the 
mails in the state without the neces- 
sity of appointing a surplus line broker. 
Another question was whether the 
appointment of the Commissioner as 
a resident agent for service of process 
of this unlicensed insurer was author- 
ized. If the second question were to 
be answered in the negative, the Com- 
missioner would ask: What did the law 
require as to the appointment of an 
The last 
question was whether an insurer that 


agent for service of process? 


is permitted to write insurance under 
the 


was required, 


classification of “surplus line” 


through its “surplus 
line” broker, to pay the tax of 2 per 
cent from the gross premiums received. 

Under applicable state statutes the 
Attorney General was of the opinion 
that the first two questions must be 
answered in the negative. 

In regard to the third and fourth 
questions, the Attorney General was 
of the opinion that all business must 
come from a duly licensed surplus 
line broker domiciled in the state and 
that such a broker was authorized to 
receive service of process. Under the 
provisions of Section 686.380 of the 
Nevada 


General 


Revised Statutes, the Attor- 
felt that 
‘free rides” (with some statutory ex- 


ney there were no 
ceptions) and that all insurance writ- 
ten under a surplus line broker must 
pay its 2 per cent tax computed upon 
O pinion of 
the Nevada Attorney General, October 


7, 1959. 


gross premiums charged. 


om Industrial Accident 
Board may revoke an order which 
makes an award to the Second Injury 
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Fund, when based upon a mistaken 
fact, and may refund to the insurance 
carrier any amounts paid by issuing 
an order revoking its previous award. 

-Asked of the Attorney General by 
the Chairman of the Industrial Acci- 
Board was whether the 
could voluntarily refund to the insur- 
ance carrier a payment made by the 
carrier to the Second Injury Fund, 
when a “person entitled to compensa- 
tion” later appears and proves to be a 


dent board 


THE COVERAGE 


Supreme Court Docket 


District of Columbia Transit System, 
Inc. v. Slingland, Dkt. No. 133.—On 
October 12, the Supreme Court denied 
certiorari in this case which grew out 
of an award of damages for personal 
injuries sustained when a United States 
mail truck struck the rear of a stand- 
ing bus from which the driver was 
absent. The company had claimed a 
conflict with the decision in U. S. v. 
Savage Truck Line, 209 F. 2d 422. 

Illinois Central Railroad Company 
v. Andre, Dkt. No. 146. 
was also denied in this case on Oc- 
tober 12. The Court will not, there- 
fore, rule on the issue of whether the 
stoppage of a switching operation by 
a Sneezing attack of an engineer, which 
resulted in an injury to a switchman, 
the “sole negligence 
and carelessness of fellow employees.” 


Certiorari 


was caused by 

Clinton Foods, Inc. v. 
No. 217.—An employee of an inde- 
pendent contractor received electrical 
burns while working on Clinton Foods’ 
premises. His subsequent award of 
damages was upheld by the Eighth 
Circuit, which stated that jury ques- 
tions existed whether he had 
been warned of a dangerous condition. 
Certiorari was denied on October 12, 


Youngs, Dkt. 


as to 
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- valid survivor of a deceased employee. 


This question was answered in the 
affirmative. The Attorney General 
was of the opinion that the board 
could issue an order revoking its 
award to the Second Injury Fund, 
based upon a subsequently discovered 
mistake of fact, and the amount paid 
into the fund could be refunded to the 
carrier making payment.—O pinion of 
the Texas Attorney General, June 15, 
1959. . 


l 
Continued from page 682 | 


effectively settling the company’s con- 
tention that the circuit court had 
erred by ignoring the question as to 
whether the man really had 
warned. 


been 


Taylor v. Tradewind Transportation 
Company, Ltd., Dkt. No. 228.—Cer- 
tiorarl was this 
October 12. It involved a contention 
that there was sufficient evidence under 
the law of Hawaii that a bus company 


denied in case on 


knew of a dangerous condition which 
had resulted in an injury to a patron, 
though there insufficient 
evidence to the same effect under the 
federal rule. 


even was 


Clay v. Sun Insurance Office, Ltd., 
Dkt. No. 349.—Certiorari was denied 
on October 26 in this case, in which 
the Fifth Circuit had the 
judgment of a district court. The 
appellate court held that a federal 
court in Florida should not recognize 


reversed 


a “suit clause” contained in a personal 
property insurance policy issued in 
Illinois, under which loss occurred in 
Florida the time of 
the loss being a resident of Florida, 


(the insured at 


the property being in Florida), on the 
grounds that the provision in the 
insurance policy was a_ substantial 
property right protected by the Four- 
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teenth Amendment and that a viola- 
tion of due process would result from 
the application of the Florida statute 
which prohibited such a clause. 


Don't Live to Eat, 
Medical Director Warns 


In both men and women the higher 
mortality rate among overweights in- 
creases with the degree of overweight. 
This fact was emphasized by Dr. John 
J. Hutchinson, medical director of the 
New York Life Insurance Company, 
at the sixty-eighth annual meeting of 
the Life Insurance 
Medical Directors of America. 

Dr. 
speech, “Highlights of the New Build 
and Blood Pressure Study,” 


Association of 


Excerpts from Hutchinson’s 


follow: 


Among overweight males there is 
a definitely increased mortality ex- 
perience with minor degrees. of 
hypertension, family history of cardio- 
vascular-renal disease (two or more 
cases under age 60) or when small 
amounts of albumin were found on 
urinalysis. One can offer no obvious 
explanation of the mechanism where- 
by moderate overweight, in combina- 
tion with blood pressure of only the 
slightest upward departure from normal, 
produces a mortality expectancy nearly 


twice the expected. 


The causes of death reflect increases 


in cardiovascular-renal disease and 


diseases of the digestive tract—prin- 
cipally biliary disorders and hepatic 
cirrhosis. With increasing degrees of 
overweight the mortality ratios from 
cardiovascular diseases exceed the cor- 


responding ratios for all causes. 


One corollary study was designed 
to demonstrate any apparent change 
in mortality experience between indi- 
viduals who had been overweight and 
who had reduced their weights, as 


compared to others who remained 


The Coverage 


overweight. These individuals who 
originally were substandard by rea- 
son of overweight and who were later 
able to qualify for standard insurance 
following weight reduction gave an 
experience very comparable to that of 
the general standard group. 


The mortality experience according 
to blood pressure has been studied in 
relation to age at issue, sex, duration, 
whether or not accompanied by minor 
impairments, and death. 
There is a tremendous wealth of ma- 
terial made available here, but above 
all, one feature seems to be substan- 
tiated from every viewpoint: There is 


cause of 


a sharp rise in mortality experience 
with even small blood 
pressure. 


increases in 


Because of the vital bearing this 
has on our future underwriting, 
probably each one of us will seek to 
account for logical explanations of 
what are indisputable statistical facts. 
You will note instantly the impact 
on underwriting when you are told 
that in that group of men 30 to 39 
years of age at the time of issue with 
recorded blood pressure between 
138-147 

a mortality experience of 
88— 92 
This is 
not a small experience nor is it a 
chance variant. In this particular 
group there were 320 policies ter- 
minated by death, and a figure of this 
size is accepted as statistically reli- 
able. For this example, an exception 
or an exaggerated illustration was not 
picked out in order to create alarm; 
rather, this example is typical of the 
findings demonstrated over and over 
again in this extensive evaluation. 


200 per cent was produced. 


It will come as no surprise that the 
causes of death recorded in connection 
with the increased mortality ratios of 
this particular study show marked 
increases in the cardiovascular-renal 
diseases. 
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Our Life's Value 


The Economics of Life Insurance 


S. S. Huebner. Appleton-Century- 
Crofts, Inc., 35 West 32nd Street, 
New York 1, New York. Third edi- 
tion, 1959. 250 pages. $4. 


This book, which emphasizes the 
life insurance, 
is a thorough revision and enlarge- 
ment of the original edition of 1927. 
Its purpose, according to the author, 
is twofold: “(1) to that the 
human life value, as the predominat- 


economic services of 


show 


ing economic element in our business 
and family affairs, should be accorded 
the same careful and scientific treat- 
ment which we have for many years 
extended to our property possessions, 
the minor element; and (2) to explain 
the availability of life insurance as a 
practical and convenient means of ap- 
plying to the organization and man- 
agement of our life values all those 
fundamental principles and practices 
which we now apply, as a matter of 
course, to the organization and man- 
agement of our property affairs.” 


Life Insurance and the Law 


Legal Aspects of Life Insurance. Dan 
M. McGill. Richard D. Irwin, Inc., 
Homewood, Illinois. 1959. 208 pages. 
$5.40. 
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A 


Here is an extremely well-written 
guide to the concrete legal principles 
and which the field and 
home office representatives of a life 


situations 


insurance company are almost certain 
to come up against in the ordinary 
The author 
is the Frederick H. Ecker professor 
of life insurance and the executive di- 
rector of the S. S. Huebner Founda- 
tion for Insurance Education at the 
University of Pennsylvania. In this 
book he the following: 
fundamental legal concepts; formation 


course of their business. 


discusses 


of a life insurance contract ; avoidance 
of the contract by the insurer ; waiver, 
estoppel and election by the insurer; 
the the 
ficiary ; assignment of life insurance 
and 


incontestable clause; bene- 


contracts ; protection against 
The appendixes contain a 
form for application for a life insur- 
ance policy, a specimen ordinary life 


creditors. 


insurance contract, a sample inspec- 
tion form American 


Bankers Association assignment form. 


report and an 


With minor modifications, the book 
is a reprint of a section of Professor 
McGill’s Life Insurance. 
Throughout, it is an outstanding ex- 


textbook, 


ample of clear and concise exposition. 
For example, when discussing the 
legal aspects of the insurance con- 
tract, the author “To be 


Says: en- 
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the between a 


life insurance company and the per- 


forceable, agreement 
son seeking insurance, represented by 
a written instrument called the policy, 
must meet all the requirements pre- 
scribed by law for the formation of a 
valid this and the fol- 
lowing chapter, it will be explained 
in specific terms how each of these 
requirements is satisfied in the forma- 


contract. In 


tion of a life insurance contract.” In 
a logical and easily understood man 
ner, he then sets forth the require- 
ments under these headings: legal 
capacity of the parties, mutual assent, 
consideration, legality of purpose and 
form 


Budgeting for Management 

Budgeting Principles and Practice. 
Herman C, Heiser. The Ronald Press 
Company, 15 East 26th Street, New 
York 10, New York. 1959. 415 pages: 
$10. 


certified 
public accountant and faculty mem- 
ber of the Temple University School 
Public Administra- 
This book presents budgeting 


Herman C. Heiser is a 


of Business and 
tion. 
as a prime management tool for con 
tinuous profit planning and _ profit 
control. Emphasizing principles es- 
sential in building and maintaining a 
workable budget, it shows how scien- 
tific budgeting procedures today en 
the entity to 
prompt, accurate decisions to adjust 


able business make 
its courses of action as external and 
internal forces change. 
Heiser’s book is divided into three 
sections: 
Part «I, 
and Coordination,” reviews the funda- 


“Budgeting for Planning 
mentals and explains the problems of 


communication among management 


personnel in evaluating proposed 
plans and the procedures in devising 
a co-ordinated program and obtaining 


requisite approvals. 


Books and Articles 


Part II, 
describes and illustrates methods for 
measuring deviations from expected 
performance standards that have been 
set both for planned and for actual 


“Budgeting for Control,” 


operations. 


Part III, “Budgeting and Control- 
ling Techniques,” details the process 
of establishing specific goals, and the 
directing of particular activities to- 
ward accomplishing them. 

Early in the book, a continuous 
illustration is provided by a budget 
in its finished form. This serves as a 
framework for the principles dis- 
cussed, and points up essential rela- 
tionships within the various segments 
of the budget. 


There are over 100 up-to-date forms 
and illustrations plus a lengthy index 
included in this volume. 


ARTICLES 
Articles of interest 
| legal publications 


in other 


Expeditious Federal Procedure... 
Altogether too many judges have made 
pretrial procedure a tool incident to 
discovery instead of making discovery 
a prerequisite to pretrial. These are 
the feelings of Stephen S. Chandler, 
Chief Judge of the United States Dis- 
trict Court for the Western District 
of Oklahoma. In his article he sets 
out what he considers to be the proper 
use of discovery procedure and the 
pretrial conference, and the correla- 
tion of the two. 

The author is of the opinion that 
discovery and the pretrial conference 
are the two most important procedures 
so far as just and speedy disposition 
of cases is concerned. However, dis- 
covery is by far the more important 
of the two. He states that the pretrial 
conference is neither the time nor the 
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place to make or to complete discovery. 
\ll discovery should be completed by 
the lawyers before pretrial. It is not 
the duty of the judge to sit down and 
supervise the preparation, but he should 
postpone the hearing, order counsel 
to make full disclosure and later re- 
turn for further hearing. 

In regard to docket congestion, the 
author notes that, in and of itself, the 
invariable requirement of disclosure 
of the entire truth disposes of about 
nine cases out of ten. 

Motions in proceedings prior to 
trial are all important. Frequently, 
they are used for purposes of conceal- 
ment and delay. The author has, in 
his article, devised a procedure which 
would do away with heavy motion 
dockets and their consequent delay. 
To give an idea of the merit of this 
procedure which was perfected by the 
author, he includes a postscript which 
indicates that his pretrial rules have 
been adopted as the standing order in 
the Tenth Circuit—Chandler, “Dis- 
covery and Pre-Trial Procedure in 
Federal Courts,’ Oklahoma Law Re- 
view, August, 1959. 

Answer to Court Congestion .. . 
This article by Paul C. Reardon, Chief 
Justice of the Superior Court of 
Massachusetts, narrates a successful 
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attack upon civil docket congestion in 
one American jurisdiction. 


He discusses several causes of docket 
congestion, one of them being the 
ever-increasing claim frequency and 
automobile tort litigation. The 
for high claim frequency are 
disputed, but certainly the number 
of automobiles on the highways and, 


rea 


sons 


possibly, the various types of insur 
ance plans are contributing factors. 
Another reason is resistance by trial 
men to modern and expeditious meth 


ods of procedure. The author cites 
still another reason which is not ap 
parent to the casual observer: the 


failure of our law schools to recog- 
nize the importance and development 
of the trial lawyer. Somewhat akin 
to this factor is the narrowing of the 
trial bar. In many metropolitan cities 
only a handful of attorneys and law 
firms handle the great majority of 
litigation. 

In order to defeat the problem of 
docket congestion, the author points 
One 


of these was the reinstallation of an 


out the methods used in his state. 


auditor system for reviewing litiga- 
tion. Still another method the 
adoption of a rule which provided 
that no party could get a postpone- 


Was 


ment of a trial because of engagement 
for the convenience of 
Some necessary 


of counsel or 
counsel or parties. 
exceptions, however, were made. The 
author also discusses two other ex- 
pedient methods which involve the 
intensification of pretrial procedures 
and the establishment of the “Non- 


Triable Docket.” 


Several other practices are discussed 
by the author which have helped to 
relieve court congestion, and have 
resulted, in his words, in a “happy 
solution in one American jurisdiction 
to an age old problem.’—Reardon, 
“Civil Docket Congestion—A Massa- 
chusetts Answer,” Boston Universitv 
Law Review, Summer, 1959. 
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New York Principles Governing 
Safety Group Dividend Plans 


Safety group dividend plans are 


subject to approval by the New York 
Superintendent of Insurance under 
Sections 314 and 323 of the Insurance 
Law. 


classification is submitted to the New 


\Vhen a proposed safety group 


York State Insurance Department, 

must be accompanied by the proposed 
method of 
available for dividends which may be 
declared The 
Department considers certain criteria 


determining the amounts 


thereunder. Insurance 
in approving any safety group to be 
validly established as a class for divi 
dend purposes. These minimum cri 


teria are as follows: 


‘l. A safety program must be spelled 
out as an integral part of the safety 
dividend plan. ‘The 
operation of the program or its mini 
mum requirements should be outlined 
The program 
be calculated to effect a differ 
the the 
group in comparison to like risks not 
included in the group. 


group general 


as part of the plan. 
must 
ence in loss experience of 
ach assured 
must be committed to participate in 
and comply with the program. 

“2. Eligibility must be limited to 
assureds who have like exposures to 
the hazards insured Com- 
mon business interests are not enough. 


against. 


State Department Rulings 





“3. A group must be open to all elt- 


gible risks. Special benefits should 
not be afforded members of a trade 
association, or like organization, nor 
should there be any condition which 


would require the assured to be a 


member of such an organization. 

‘4. The classes of risks and cover 
age grouped must be limited to those 
for which the 


experience can be sig 


nificantly affected by common safety 


measures and regulations. 
“5. Records of the activities em- 
bracing the safety program of the 


j 


dividend group must be maintained. 


Oe \ppropriately detailed financial 
and experience records for each safety 


dividend group must be maintained.” 


New Illinois Rule 
on Document Fees 
\ new rule in Illinois (Rule 25.02) 
concerning fees for certificates of valua- 
tion, deposit and compliance went in 


November 1 


that fees for multiple copies of these 


to effect It provides 
various certificates will be billed on 
the basis of $5 for the first copy of a 
certificate of either type and $2 for 
each additional copy of the same kind 
ot certificate requested in the same 
order. 
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NEGLIGENCE _ 

Summaries of Selected Decisions 
Recently Reported by CCH 
NEGLIGENCE REPORTS 


Patient Faints After Taking 
of Blood—Physician’s Liability 

A patient who stands up and faints 

immediately after a blood sample is 

taken cannot recover against a physi- 
cian for injuries unless it is shown that 
the practice is to keep a patient seated. 

Virginia. 

An infant, by his father and next 
friend, filed this action against a phy- 
sician for injuries sustained when he 
fainted and fell to the floor after a 
blood sample was taken from his arm. 

The evidence showed that the in- 
fant weighed 180 pounds and had 
played football. He, with his mother, 
went to the physician’s pathology de- 
partment and laboratories to have a 
blood sample taken to test for blood 
sugar. There was evidence that the 
plaintiff had not been feeling well 
prior to this time. 

A doctor testified that about two 
weeks prior to the visit to the physi- 
cian’s laboratories he had examined 
the boy and had taken a blo dd count 
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Pee TIC OPO EON 
ag 4 i ay cea rr 


which was normal. A few days later, 
the plaintiff had returned and com- 
plained of blacking-out spells; at this 
time the the infant 
to the physician. 


doctor referred 

Actually, the plaintiff was not at- 
tended by the physician, but by a 
student technician under his direction. 
The boy testified that he sat in a chair 
while the blood was being withdrawn 
from was told to hold 
some cotton on the site of the needle 
after the blood was with- 
further testified that he 
stood up immediately, fainted, and 
fell flat on his face on the floor, and 
also, that he had never been told to 
remain seated during or upon com- 


his arm and 


insertion 
drawn. He 


pletion of the test. 


A judgment was rendered in favor 
of the infant in the trial court, and 
the sole act of negligence relied upon 
on appeal was that the technician had 
not advised him to remain seated for 
a few minutes after placing the pledget 
on his arm. 

Upon examination of several wit- 
nesses to establish the usual procedure 
followed in taking blood samples, it 
was established that patients usually 
remain seated a few minutes after 
blood is taken, but that persons taking 
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blood samples are instructed not to 
talk to patients about anything that 
would suggest fainting because of the 
psychological effect. 

The judgment against the physician 
was reversed, the court finding that 
there was no proof that it was ‘the 
custom in the general area to instruct 
a patient to remain seated, or that 
the physician or his servant had failed 
to follow the usual practice and cus- 
tom in this instance.—Carroll v. Rich- 
ardson. Virginia Supreme Court of 
Appeals. September 3, 1959. 9 Nectt- 
GENCE Cases (2d) 1423. 


Short Shorts from the Courts 
Third Circuit 


tenant filed suit landlord 
for injuries sustained while making 
an exit from the building. The land- 
lord and the tenant had an agreement 
whereby the landlord was to place an 
illuminating device at the exit. This 
was done, but negligently and im- 
properly. In the trial court it 
held that the invitee could not recover 


. An invitee of a 


against a 


was 


because she was an utter stranger to 
the landlord. 

In reversing this decision, the Third 
Circuit concluded that if it was deter- 
mined that the landlord had made an 
with the tenant to install a 
lighting fixture to illuminate a dangerous 


agreement 


condition and did so negligently, the 


invitee could recover.—Kreiger v. Own- 
ership Corporation United States 
Court of Appeals for the Third Cir- 
cuit. August 11, 1959. 9 NEGLIGENCE 


Cases (2d) 1396. 


Missouri 
tor sold a small quantity of gasoline 


\ filling station opera- 


to a 12-year-old boy, who in turn gave 
it to an 1l-year-old boy so that he 
could clean some paint brushes. After 
cleaning the brushes, the two boys 
used some of the gasoline remaining 
in the jar to start While the 
11-year-old boy was pouring the rest 


a fire. 


of the gasoline into the fire, the flames 


Negligence 


shot up and ignited the gasoline in 
the jar. In an attempt to throw it 
away, some of the flaming liquid 
spilled on the plaintiff, a four-year- 
old boy. 


The Missouri Supreme Court held 
the station operator liable, finding that 
the injury was reasonably foreseeable. 
(This case was reported in the October, 
1958 issue of the JouRNAL at page 694.) 

On appeal, the Missouri Supreme 
Court, while sitting en banc, found 
that the sale of the gasoline to the 
12-year-oid boy could not be character- 
ized as negligence. Assuming negli- 
gence, however, the court was of the 
opinion that the amount of gasoline 
sold was not so “imminently danger- 
ous” that the intervening acts of a 
third party should be considered to 
be a concurring cause. Concluding, 
the court held that the injury from 
the sale of the gasoline was not rea- 
sonably foreseeable and that the act of 
the boy’s pouring gasoline onto the 
fire was an intervening act, relieving 
the station operator of liability. Judg- 
ment was reversed.—Tharp v. Monsees 
Missouri Supreme Court, En Bane. 
September 14, 1959. 9 NEGLIGENCE 
Cases (2d) 1427. 


New York While attempting 
to throw a rock into an excavation, 
an infant fell in when the soft earth 
around its edges caved in. For the 
injuries sustained, the infant and his 
father were awarded damages against 
the contractor. 

The appellate court stated that a 
child who enters upon land of another 
with permission, but without invita 
tion, is a licensee, and that a licensee 
the 


Judgment 


takes property as he finds it. 
because of 


el al 
v. Slattery Contracting Company, Inc. 


was reversed 


confusing instructions.—V/olnar 


New York Supreme Court, Appellate 
May 12, 1959. 10 NeEGtI- 


? 


Cases (2d) 31. 


Division. 
GENCI 
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LIFE 

| Summaries of Selected Decisions 
Recently Reported by CCH 
LIFE INSURANCE REPORTS 


_— — pene 4 





“incontestable Clause’’— 
Application to Insurer's Defenses 


An “incontestable clause’’ does not 
preclude an insurer from showing that 
a claim, based upon the death of an 
insured, is outside the coverage of the 
policy or of the classification in which 
an individual certificate places him. 
Fifth Circuit. 


The insurer issued a master group 
insurance policy to a cooperative 
(holder), which policy bound the in 
surer to pay the proper beneficiary 
“the sum to which such insured per 
son is entitled in accordance with the 
classification specified in the schedule 
of insurance.” This master policy de 
fined five classes of eligible persons 
who might become insureds under its 
terms and provided for the termina 
tion of individual 
various circumstances. 


insurance under 
There was also a clause in the pol 
icy which stated: “This policy shall 
after (1) 
from the date of issue except for the 
non-payment of premiums... .” 


be incontestable one vear 


This action was brought by a bene 
ficiary named in a certificate that had 
issued to father the 
master policy, which provided for in 
the sum of $10,000. The 
insurer answered, and set up as de 
that the 
ously classified by the holder in Class 


been his under 


surance in 


fenses insured was errone 
I, whereas he should have been classi 
fied in Class IA under the policy. It 
further that the 
holder had reclassified the insured in 
Class TA, and had notified him of the 


reclassification and remitted the over 


was contended 


payment of premium to him and that 
the insured had misrepresented him- 
self to be in Class I. 
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The trial court held: (1) The ques- 
tions of the eligibility and the classifi- 
cation of the insured were foreclosed 
by the incontestable the 
master policy. (2) The insurer was 
bound by the certificate which had 
been delivered to the insured and 
which provided for the $10,000 pay- 
ment. 


clause of 


On appeal, the Fifth Circuit noted 
that statements by counsel for both 
the insurer and the beneficiary indi 
cated that the question of whether the 
insured was entitled to insurance at 
all and whether he would be classified 
or Class IA could 
solved only by proof of his status as 
measured by the standards so fixed 
by the master policy. The Fifth Cir- 
cuit held that the 
whether the insurer was prevented by 
the incontestable clause of the master 
policy from defending upon the 
ground that the insured was not elli- 
gible for insurance under the terms 
of the master policy. In this regard 
the court stated that “the incontesta 
ble clause does not preclude the in- 
surer from showing that a claim based 
upon the death of the insured .. . is 
outside the coverage of the policy or 
of the classification in which the indi 

the 
master 


in Class I be re 


issue was as to 


vidual certificate places him. 
incontestable the 
policy did not apply to the defenses 
raised by the insurer as disclosed in 
its answer and the 
ments of its counsel. The question of 
whether the insured came within the 
category of those entitled to insur 
ance as defined in the master policy 
to which of the classifica 


clause of 


opening state 


and, if so, 
tions he belonged. are questions which 
the trial 
court unimpeded by the terms of the 


should be considered by 


incontestable clause.” Judgment of 
the trial court was reversed.—Wash 
ington National Insurance Company v. 
Burch. United States Court of Ap- 
peals for the Fifth Circuit. September 
15, 1959. 4 Lire Cases (2d) 528. 
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Insurer Liable to Beneficiary 
Changed Without Consent 


A person who takes out a life policy 
on a child and names herself as bene- 
ficiary is an immediate party to the 
contract, and a change of beneficiary 
cannot be effectuated without her con- 
sent. Tennessee. 


This brought by a 
named beneficiary on a policy which 
was issued to her on the life of her 
child. The policy was issued by the 
insurer to the named beneficiary on 
March 15, 1943, and provided that 
the amount of the policy would be 
paid if the insured died within 20 
years. When the child died on Janu- 
y 26, 1956, the named beneficiary 
and her former husband claimed the 
proceeds, and the insurer paid the 
former husband and denied her claim. 


action was 


ary 


It appeared that the named benefi 
ciary and her husband had been di 
vorced in 1950, and that custody of 
the insured had been awarded to the 
husband. The named beneficiary had 
paid the premiums until the divorce 
in 1950; they were thereafter paid by 
the former husband. 
1953, the former 
husband asked the insurer to change 
the policy so as to substitute him as 
filled out a form 
sent by the insurer and signed his 
name and the name of the insured, 
the latter apparently in an agent's 


In December of 


beneficiary. He 


capacity. This form and the signa 
tures were witnessed by the insurer's 
agent and sent to the insurer. The 
insurer did not follow its policy pro 
vision by endorsing the change of 
beneficiary on the policy, but it “de 
stroyed the policy” and issued a du 
plicate. However, it substituted the 
former husband instead of the named 
beneficiary. 

In the trial court the insurer set up 
the defense that it had substituted the 
husband 


former 
had paid him the amount of the policy 


Life, Health—Accident 


as beneficiary and 


the death of 
‘Lhe Tennessee 


upon the insured. 
Court of Appeals 
noted the policy provision regarding 
hange of beneficiaries. It stated: 
“With the consent of the Company 
and while this Policy is in force, the 
Beneficiary hereunder may be changed 
by executing the pre- 
scribed form therefor and forwarding 
same, with this Policy, to the Home 
Office of the Gompany. No designa- 
tion of a Beneficiary shall be binding 
on the Company unless endorsed on 
this Policy by the Company.” 

The appellate court the 
opinion that the named _ beneficiary 
was an immediate party to the con- 
tract and ordinarily designated as an 


Company’s 


was of 


“assured.” The policy was taken out 
by her for her own benefit on the life 
of her child. At the time the policy 
was taken out, the child 
young to enter into a contract; the 
court felt it was clear that the only 
parties to the contract were the in 
surer and the assured or named 
beneficiary. 


was too 


In light of these facts, the court 
concluded that a change of benefici 
ary could be effectuated only with the 
consent of the named beneficiary, or 
in the mode provided by the policy. 
In this case the method of changing 
a beneficiary as prescribed by the pol 


icy was not followed. Judgment for 


the insurer was reversed.—Carpenter 


v. Home Beneficial Life Insurance 
Company. Tennessee Court of Ap 
peals. August 28, 1959. 4 Lire Cases 
(2d) 520. 


Unattached Application Defeats 
Defense of Fraud 
Where an application is not attached 
to a policy, an insurer, by its own policy 
provisions, can contract itself out of any 
defense of fraud. Alabama. 
The insurer had issued a hospital 
expense policy to its insured which 
provided indemnity for expenses in- 
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curred because of sickness or disease, 
according to a schedule. While in the 
hospital from May 15 to June 5, 1957, 
the insured ran up a considerable bill 
and also paid a doctor $500 for treat- 
ing a stomach ulcer. 

In the lower court the insurer in- 
troduced a proof of loss and an item- 
ization of the charges paid by its 
insured and it entered a plea for a 
setoff of $183.25, whtch was paid by 
its insured on account of expenses 
incurred by him upon an earlier ulcer 
attack, in November, 1956. The set- 
off was claimed under an allegation 
of fraud in applying for the policy, 
in that the insured had had a continu 
ous ulcerated-stomach condition that 
began in 1951. 


Under the policy, which was dated 
\ugust 1, 1955, sickness was defined 
as meaning “sickness or disease con 
tracted and commencing after this 
policy has maintained in force 
for not less than thirty days after its 
date 
while this policy is in force 


been 


and causing loss commencing 


” 


To support the fraud theory, the 
insurer put in evidence the original 
policy application which showed that 
the insured had answered “no” as to 
whether he had had a disease of the 
stomach. However, a judgment was 
entered against the insurer in the trial 
court, from which this appeal was 
taken. 


On appeal, it was noted that the 


application was not made a part of 


the policy. Under the provisions ot 
the policy it was stated: “This policy 
includes the 
tached papers, if 
the entire contract of insurance. 

No statement made by the applicant 
not included herein shall avoid the 
used 


endorsements and at 


anv, and contains 


policy or be in any legal pro 


ceeding hereunder.” 


In the appellate court’s opinion 


these contractual provisions made 


fraud in the instant application imma- 
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terial upon the issuance of the policy. 
Since the insurer relied on no state- 
ment of:the insured expressed in the 
policy, the provisions in the policy 
caused the insurer to contract itself 
out of fraud in the application as a 
defense. Judgment was affirmed, but 
affirmed conditionally on the issue of 
damages.—United Security Life Insur- 
ance Company v. Wisener. Alabama 
Court of Appeals. June 2, 1959, 4 
Lire Cases (2d) 535, 


“ 


Short Short: 

A beneficiary of an alleged insured 
filed an action against an insurer to 
recover the amount the insurer alleg- 
edly had contracted to pay upon the 
death of her husband. On March 27, 
1958, the decedent had paid to the 
insurer's agent $20.16 for preliminary 
term insurance to April 30, 1958, and 
$38.28 for the first monthly payment 
on a regular life policy. Death oc 
curred on March 29, 1958, without the 
decedent’s having had a medical ex 
The 
that the preliminary term insurance 
was to take effect on March 27, 1958. 


The trial 
marv judgment for the insurer, was 
of the opinion that there were two 
conditions precedent, stated on the 
premium which had to be 
the preliminary 
term insurance or the regular policy 
went into effect. These conditions 
were (1) the filling out of “Part IT” 
of the application and (2) a medical 


Ilinois 


amination. beneficiary alleged 


court, in entering sum- 


receipt, 


performed before 


It was clear to the court 
that the decedent had not performed 


examination, 


either condition, and that there was 
no waiver of these conditions by any 
acts of the insurer’s officers author- 
Equitable 
Life Assurance Society of the United 
States. United States District Court 
for the Northern District of Illinois. 
September 15, 1959. 4 Lire 


(2d) 537. 


ized to do SO. Tohnson v 


Cases 
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AUTOMOBILE 
Summaries of Selected Decisions 
Recently Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Insurer's Liability for Interest 
on Entire Judgment 


A tender by an insurer of the face 
amount of its policy which is less than 
the entire amount of the judgment does 
not terminate its continuing obligation 
for interest on the entire amount. 
Illinois. 


On May 13, 1955, an injured party 
obtained a $175,000 judgment against 
a trucking company which was in- 
sured against liability by an insurer 
that had issued a policy for $50,000. 
The injured party died on July 11, 
1955, and her administrator was sub- 
stituted. On July 3, 1956, the admin- 
istrator refused a $50,000 
and on November 1 of that year com 
menced a 


tender of 
garnishment proceeding 
against the insurer. On June 26, 1957, 
judgment for $68,350.57 was entered 
the This judgment 
included the face amount of the policy 
and interest on the entire judgment of 
$175,000 from the date of its entry to 
the date of judgment in the garnish 
ment proceeding. On July 24, 1957, 
the insurer paid $50,000 to the admin- 
istrator stipulation that the 
judgment would thereby be reduced 
to $18,367.50. 


against insurer. 


under 


The insurer appealed to an appel- 
late court, that it 
liable for interest only on the sum of 
$50,000 and, in any case, that interest 
had stopped accruing on July 3, 1956, 
when its $50,000 tender was refused. 


contending was 


This second contention was accepted 
by the appellate court, and the admin 
istrator appealed to the Illinois Su- 
preme Court. 

The supreme court considered a 
clause in the policy which obligated 


Automobile 


the insurer to pay “all taxed 
against the insured in any such suit 
and all interest accruing after entry 
of judgment until the company has 
paid, tendered or deposited in court 
such part of the judgment as does 
not exceed the limit of the company’s 
liability thereon.” 


costs 


In holding the insurer liable for 
interest on the entire judgment, the 
court noted that some courts, in con- 
struing such clauses, limit liability for 
interest to that part of the judgment 
for which the insurer is responsible, 
and others do not. The court rea- 
soned: “The phrase referring to inter- 
est uses the term ‘judgment’ without 
qualification while in the same clause 
the phrase limiting the duration of 
the liability for interest refers to ‘such 
part of the judgment as not 
exceed the limit of the company’s lia- 
Obviously the insurer 
knew how to qualify the term ‘judg- 
ment’ to the result that it 


dc eS 
bility thereon’. 


achieve 
urges.” 

\s to the duration of the insurer's 
liability for the interest, the court 
stated : “Under the terms of its policy, 
the insurer is liable for interest ‘until 
the has paid, tendered or 
deposited in court such part of such 


company 


judgment as does not exceed the limit 
of the company’s liability thereon’.” 
The noted that 
appellate court held that the insurer's 
liability for interest terminated at the 


supreme court the 


time of the tender in July of 1956. 
With this the court did not agree, and 
it stated: 

“We think that this 
what is not a legal tender the effect 


view gives 
of a legal tender. The question must 
be appraised in terms of the rights of 
the insured against the insurer, be- 
cause by this garnishment proceeding 
the plaintiff seeks to reach the indebt- 
edness of the insurer to the insured. 
A valid tender by the debtor must be 


‘sufficient to cover all that the cred- 
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itor then has a right to recover, 
whether of debt, interest or costs. If 
he tender less, then the tender is not 


good’.” 


The court further that 
“the provision in the policy only 
makes sense if the word ‘judgment’ 
is read to include interest. Otherwise, 
the insurer could, by offering a sum 
that in most instances the judgment 


reasoned 


creditor would have to refuse in order 
to preserve his full rights, free itseH 
from the impact of the provision 
which is its incentive for speedily dis 
charging its entire obligation.” 

It was held that the tender of 
$50,000 did not operate to terminate 
the insurer’s continuing obligation for 
interest on the entire $175,000. Judg 
ment of the lower court was affirmed 
in part part.—River 
Valley Cartage Company, Inc. v. Hawk- 
eve-Security Insurance Company. Illi 
nois Supreme Court. September 24, 
1959. 17 AvtomosiLe Cases (2d) 1226. 


and reversed in 


Questioning Jurors About Insurance 
Ground for Mistrial 


Improper reference by a_ plaintiff's 
counsel to indemnity insurance is pre- 
sumed to be an unwarranted appeal 
to the prejudice of the jury, and a mo- 
tion for mistrial on such basis should 
be sustained. Oklahoma. 


The 
filed this 
whose automobile 


owner of a registered mare 
against a motorist 


had collided 


broke loose from 


action 
with 
the animal after it 
the 

ment 


owner. After an adverse judg- 

in the trial court, the motorist 
appealed, contending that his rights 
were prejudiced by the owner’s attor 
ney s inquiring of prospective jurors 
on voir dire whether they had any 
stock in any insurance company that 
carried public liability insurance, or 
words to that effect. 

In the Oklahoma Supreme Court it 
was noted that in Harris v. Elliot, 178 
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Okla. 98, 61 P. 2d 1089, it was stated 
that “improper reference by plaintiff 
or counsel to indemnity insurance is 
presumed an unwarranted appeal to 
the prejudice of the jury, and in such 
case timely motion for a _ mistrial 
should be sustained by the court.” 

It was concluded that the motorist 
had timely moved for a mistrial, de- 
nial of which by the trial court was 
Green v. Thompson. 
Oklahoma Supreme Court. 
ber 15, 1959. 17 


(2d) 1146. 


reversible error. 
Septem- 
AUTOMOBILE CASES 


Negligent Shipper 
and Negligent Carrier—Indemnity 


A shipper initially negligent in load- 
ing a cargo is entitled to indemnity 
from a carrier that is also negligent in 
inspecting and redistributing the cargo 
when an employee of the carrier re- 
covers judgment against the shipper for 
injuries from an accident, caused by 
the negligently loaded cargo. Fourth 
Circuit. 


\ truck driver brought this action 


against an electric company for in 


juries he sustained when his trailer 


turned over, while rounding a curve, 
the 


negligently 


because cargo. which had been 
loaded, shifted. Che 
driver was an employee of the com 
mon carrier which owned the vehicle 
and undertook the transportation of 
the shipment. In the first 
the ¢ the 


by employees of the electric company 


instance, 
argo was loaded in trailer 
who did not brace it properly. 

Before the trailer was turned over 
to the driver by the carrier, the car- 
rier locked and sealed the trailer and 
made no change in the disposition of 
the cargo, although it had notice that 
the cargo had been improperly stowed. 

\fter institution of the suit by the 
the filed a 
third-party complaint, alleging that 


driver, electric company 


the carrier had been negligent in fail- 
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ing to inspect the load and that such 
neglect of its duties the prox- 
imate cause of the accident. In the 
alternative, the company 
charged that even if it had been negli- 
gent in loading the trailer in the first 
place, it was entitled to indemnity 
from the carrier for any damages re- 


Was 


electric 


covered by the driver, since the car- 
rier transported the cargo with notice 
that it was improperly stowed. 


In response to the third-party com 
plaint, the carrier answered, moving 
that the court dismiss the complaint 
on the that the had 
been paid compensation for his in- 
juries, under the Workmen’s Com- 
pensation Act of 
employee and that the driver's right 


ground driver 


Tennessee, as its 
to compensation was exclusive of all 
other rights and remedies against it. 


verdict 
electric 


returned a 
the 


The trial 
for the 
company. 


court 
driver against 

The first contention considered by 
the Fourth Circuit that of the 
electric company, which argued that 
its motion directed 


Was 


verdict 
should have been granted because the 
accident was caused by the interven 


for a 


ing and independent negligence of the 
In Virginia, the court noted, 
the rule is that 


carrier. 
‘Sf a second tortfeasor 
be aware of a 
eli- 


and 


is aware or should 


potential danger created by the ne 


gence of an original tortfeasor 
thereafter, by an independent act of 


negligence brings about an 


~ 


accident, 
the dangerous condition created by 
the first actor is regarded merely as 
an incident which is insulated by the 
independent W rongtul act of the sec 
ond actor, and the latter’s negligence 
the 


cause of the accident.” 


\s to 


Circuit 


is regarded as sole proximate 


the Fourth 
this rule was 


this 
concluded 


argument, 
that 
not applicable, since there was no 1n 
dependent act of negligence on the 
part of the carrier, but merely passive 


Automobile 


inaction in failing to correct the dan- 
condition which the electric 
company had created. 


gerous 


The second contention by the elec- 
tric company was that the driver was 
contributorily negligent because he 
had not inspected the load and made 
sure that it was properly secured. An 
Interstate Commerce 
regulation was noted which provided 
that no cargo should be transported 
unless the driver were satisfied that 
all means of fastening a load were 


Commission 


securely in place. 


This argument was disposed of by 
the court upon the reasoning that the 
driver received the sealed and locked 
trailer from the carrier and could not, 
therefore, inspect the cargo. It was 
found by the court that the driver 
had no authority under the carrier’s 
rules to break the seal on such a 
trailer. 

\nother contention of the electric 
company y the Fourth 
Circuit was that it was entitled to 
indemnity from the carrier because of 
its failure to secure the load safely, 


considered by 


even though its careless loading of 
the the first 
tributed to the accident. 
that the trial court overruled the elec- 
tric company’s motion on this issue 
there contractual 


instance con- 


It was noted 


cargo in 


because was no 
right of indemnity in favor of it with 
the carrier. 


To resolve this issue, the court 
noted another regulation of the Inter- 
state Commerce Commission which 
required a carrier to properly secure 
a cargo and distribute it so as to in- 
sure safe operation. Under a federal 
statute it was provided that any com- 
mon carrier receiving property for 
interstate transportation shall issue a 
bill of lading therefor, and the carrier 
would be liable to the holder for any 
loss to the property caused by it, and 
that no contract by the carrier could 


exempt it from such liability. 
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In the court’s opinion these stat- 
utes part of the 
between the electric company and the 
The court felt that it was 
that the carrier assumed the 
direct and specific obligation to the 


formed a contract 
Carrier. 


plain 


electric company to secure the cargo 
and liable for 
caused by its failure to carry out its 
The fact that the electric 
company loaded the cargo negligently 
in the first instance did not preclude 
the carrier’s carrying out its statutory 
duties. It 


safely, became loss 


promises. 


contractual 
that 


and 
cluded 


Was con 
the contract for the car 
the embraced the 
carrier’s liability to indemnify the 
company in suffered 


loss occasioned by the neglect of the 


riage ol cargo 


electric case it 
carrier. 

The only other contention consid- 
ered by the Fourth Circuit was that 
of the argued that the 
third-party complaint against it by 
the electric company for indemnity 
should be dismissed the 


carrier. It 


because 
driver had been paid workmen's com- 
pensation under the Tennessee stat- 
ute and that the driver’s right to 
compensation was exclusive of all 
other rights and remedies against it. 


To resolve this the court 
noted Trammell v. Appalachian Electric 
Cooperative, 135 F. Supp. 512, in which 

under was 

but not that 
third-party action was dis- 
missed on the ground that such action 
would lie only if it was based upon a 
contract having 
found by that court to exist. 


issue 


the issue consideration 


broached decided. In 


case a 


contract, no been 


The Fourth Circuit was of the opin- 
ion that would follow 
other jurisdictions which allow in- 
demnity in cases of contract between 
an employer and a third person. The 
was remanded, with directions 
to enter judgment against the carrier 


Tennessee 


case 


in favor of the electric company for 
the amount of the judgment entered 
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against it—General Electric Company 
v. Moretz et al. United States Court 
of Appeals for the Fourth Circuit. 
September 16, 1959. 17 AuTOMOBILE 
Cases (2d) 1198. 


Policy Can't Be Rescinded 
Under Assigned Risk Plan 


Under an assigned risk plan, an insurer 
cannot rescind a policy as of the date 
of its original issuance because of false 
representations contained in the ap- 


plication. New York. 

After making a vain attempt to 
secure auto liability insurance, the 
insured swore, on May 28, 1955, to an 
application for insurance under the 
state’s assigned risk plan; to 
question, the insured answered that 
he had not convicted of any 


offenses not arising out of the opera- 


one 
been 


tion of a motor vehicle in the preced- 
ing 36 months. In fact, the insured 
had convicted twice of disor- 
derly conduct and twice of public in- 


been 


toxication within the 36-month period. 

The applicant was received by the 
plan, which assigned the risk to the 
insurer, which issued the policy in 
question on June 8, 1955. On March 
4, 1956, the insured was involved in 
an accident; in the course of investi- 
gation, the insurer discovered the 
four convictions. On April 5, 1956, 
the insurer notified the insured that 
it had elected to rescind the policy 
from its inception and tendered back 
the premium, with interest. 

This action for a declaratory judg- 
ment was commenced on May 5, 1956. 
The lower court held that the insurer 
had a right to cancel the policy as 
of a date ten days after the notice of 
cancellation because of the false rep- 
resentations, but that it did not have 
the right to rescind the policy as of 
the date of its original issuance. From 
this finding the insurer appealed. 


The appellate court affirmed this 
finding and stated: “Where an in- 
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sured through 
fraud or misrepresentation, the only 
remedy given by the Plan [assigned 
risk plan] is cancellation. All other 
remedies with respect to insurance so 
obtained are, therefore, negated. The 
remedy of cancellation must be con- 
sidered exclusive. Giving the insur- 
ers the right of cancellation for fraud 
signified an intention to withhold the 
right to pursue the remedy of rescis- 
sion for fraud, even though other liti- 
gants might have that 
similar circumstances. 


obtains insurance 


right under 

Further- 
more, if rescission by action in equity 
Were permitted, it would materially 
interfere with the power conferred on 
the Superintendent to supervise the 
Plan and with the 
judgment in investigating and deter- 
mining its operations. This would 
conflict not only with the terms of the 
Plan, but would plainly violate its 


exercise of his 


spirit and intent.” 

There was also a very vigorous dis- 
senting opinion.—Aetna Casualty & 
Surety Company v. O’Connor et al. 
New York Supreme Court, Appellate 
Division. August 3, 1959. 17 Auvuro- 
MOBILE CAsEs (2d) 1191. 


Short Shorts from the Courts 


Missouri... A 
which 


motorist struck < 


pier divided traffic 


lanes at the approach to a bridge 


concrete 


while traveling at 15 or 20 miles per 
hour. At the 
was steamed and fogged up. The pas 
the 


motorist and was awarded damages 


time, his windshield 


senger in automobile sued the 


in the trial court. 


On appeal to the Missouri Supreme 
Court the judgment for the passenger 
was reversed, that court finding that 
the motorist may have been guilty of 
ordinary negligence in this guest stat- 
ute but willful and 
wanton misconduct.—Hisle v. Balkcom. 
Missouri Supreme Court. September 


action, not of 


Automobile 


14, 1959, 
1148. 


New York ... An infant was in- 
jured while riding as a passenger in 


17 AuToMoBILE Cases (2d) 


a motor vehicle owned by the insured, 
and an action against the owner re- 
sulted in a judgment in favor of the 
infant and his guardian ad litem. This 
action was brought against the own- 
er’s insurer under a binder that was 
allegedly issued by the insurer’s agent 
about four days before the accident. 
The provided that the 
parties are bound “by the terms 
in current use by 


binder 


of the policy 

the Company.” The policy then in 
current use required that written no- 
tice of an accident be given to the 
authorized 


insurer or to any of its 


agents. 

\ trial court judgment was ren- 
against the insurer, but the 
New York Supreme Court reversed 


dered 


it and granted a new ttrial, stating 
that “it for the court to 
charge that written notice was not 
that 


was error 


necessary and oral notice was 


sufficient.” 

Two judges concurred in the re- 
versal of the judgment but dissented 
from the granting of a new trial and 
voted to dismiss the complaint. They 
“There is a 


stated: dispute as to 


whether . . . [the owner] even fur- 


nished . [the insurer’s agent] with 


€ 
; 4 arr va ak 
oral notice of the accident. By refer- 


ence, a provision in the binder re- 


quired ... [the owner] to furnish 
written notice as soon as practicable. 
That 


made for the purpose of eliminating 


requirement, obviously, was 
disputes such as the one here, as to 
oral notice. It is undisputed that 
[the owner] did not give written no- 
tice.’—Morgan v. Travelers Insurance 
Company. New York Supreme Court, 
\ppellate Division. July 6, 1959, 17 
\UTOMOBILE Cases (2d) 1186. 
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FIRE 
Summaries of Selected Deci- 
sions Recently Reported by 
CCH FIRE-CASUALTY IN- 
| SURANCE REPORTS 





Liability for Likely 
Smoke Damage to Canned Goods 


Under policies covering loss by fire, an 
insured may recover for the loss in 
value of canned goods likely to be con- 
taminated by smoke, even though not 
physically damaged by fire. Minnesota. 


\ house which was located some 
100 feet from the insured’s egg- and 
milk-processing plant caught fire. A 
dense smoke filled the plant, pene- 
trating into every 
closed freezer room. 


room except a 
This action was brought against 
seven insurers to recover losses which 
the insured claimed resulted from fire. 
The property which was allegedly 
damaged consisted of milk powder in 
drums, egg powder in drums, egg 
powder in cans and shell or raw eggs. 
These items had been processed by 
the insured for the United 
Army for several years under a gov- 
ernment contract. The contract re- 
quired a high degree of sanitation and 
provided that the insured’s plant be 
“free from odor, dust, and 
If any of the pro- 
visions of this contract were violated, 
the government was authorized to 
reject the products. All of the insur- 
ers had the terms of the 
contract. 


States 


strong 


smoke-laden air.” 


notice of 


When the fire occurred there were 
1,542 cases of shell eggs, 241 drums 
of milk powder and 2,250 cases of egg 
powder in cans exposed to the smoke. 
The egg powder in cans had been 
boxed, strapped and stored for ship- 
ment. 
ment 


An inspector for the govern- 
refused to any of the 
products which were contracted for, 
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accept 


including the canned egg powder. 
This particular product was highly 
susceptible to odors, and there was a 
likelihood that the powder in the cans 
might have been contaminated. 


The insurers denied liability for the 
loss, and the insured brought the ac- 
tion on the policies which insured 
against all loss or damage by fire. It 
was alleged by the insured that the 
entire amounted to more than 
$86,000, but the trial court awarded 
judgment for $32,248, which covered 
all of the smoke-damaged items but 
the canned egg powder, which the 
court found was not damaged by fire. 


loss 


Both the insured and the insurers 
appealed. The insured claimed that it 
should have allowed 
for the alleged damage to the canned 
egg powder, which amounted to al- 


most $54,000. 


been recovery 


The Minnesota Supreme Court con- 
sidered only the issues raised by the 
insured, and determined that what- 
ever the loss may have been, it was 
obvious that the fire was the prox- 
imate cause of the loss. It was also 
determined that the and its 
foul odor spread into the plant and 
the contents thereof, which led the 
Army, as it might have been expected 
to do, to reject the products, thereby 
rendering them valueless. It was con- 
cluded that 
to receive the sum necessary to in- 
demnify it, or to put it, as far as 
practicable, in the same condition pe- 
cuniarily in which it would have been 
had there been no fire. The basis of 
recovery was the loss in value to the 
insured, not necessarily the physical 
damage to the property. 


smoke 


the insured was entitled 


It was further concluded that the 
insured was entitled to recover for the 
loss in value of undamaged materials, 
upon proof that the materials were 
rendered unusable or in danger of 
although not 
physically damaged by fire. Judg- 


becoming unusable, 
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ment for the insured reversed, 
with instructions to the trial court to 
amend its findings so as to include 
the amount of $53,910 as the loss on 
the egg powder.—Marshall 
Produce Company v. St. Paul Fire & 
Marine Insurance Company et al. Min- 
nesota Supreme Court. August 21, 
1959. 10 Fire AnD CASUALTY Cases 77. 


was 


canned 


Splashing and Dripping Paint 
Not ‘‘Accident’’ 


The dripping and splashing of paint 
on the siding of houses while wooden 
gables are being painted is not an 
“accident"’ within the meaning of a 
manufacturers’ and contractors’ sched- 
ule liability policy. Pennsylvania. 


This case arises under a manufac- 
turers’ and contractors’ schedule lia 
bility policy 
contractor. 


issued to a 
the 
painting wooden gables on a large 


painting 
During course of 
number of houses in a building devel- 
opment, the insured and his employ- 
ees splashed and dripped paint on the 
shingle siding of some 52 houses. As 
a result, the insured had to repaint 
these shingle sidings. 


The policy in question agreed to 
behalf of the insured all 
the insured shall be- 
come obligated to pay by reason of 
the liability imposed 


“pay on 
sums which 
because of 

destruction of property, includ- 
ing the loss of use thereof, caused by 
accident 


In the trial court the question of 
whether the loss was “caused by acci- 
dent” under the policy coverage was 
submitted to the jury. A finding and 
judgment resulted for the insured, 
from which this appeal was taken. 

For a definition of the word “acci 
dent” the appellate court relied on 
United States Mutual Insurance Asso- 
ciation v. Barry, 131 U. S. 100, 9 S. Ct. 
755, wherein it was stated: “An ‘acci- 
dent’ within the meaning of an insur- 


Fire and Casualty 


ance policy is an event happening by 
chance; unexpectedly taking place; 
not according to the usual course of 
things; or not as expected.” 


The appellate court concluded that 
the circumstances of the instant case 
did not raise a factual issue for sub- 
That the drip- 
ping and splashing of paint was an 
expected occurrence in the course of 
the operation was evident from the 
fact that the insured had taken pre- 
cautionary measures to prevent the 
paint from splashing and dripping. 
In this regard the court stated: “To 


mission to the jury. 


hold that the resulting damage was 
caused by accident within the mean- 
ing of the policy would be, in effect, 
to constitute appellant a guarantor of 
perfect performance. Such _ liability 
was never intended.” Judgment for 
the insured was reversed.—M. Schnoll 
& Son, Inc. v. Standard Accident Insur- 
ance Company. Pennsylvania Superior 
Court. October Term, 1959. 10 Fire 
AND CAsuALTY Cases 110. 


‘Fraud and False Swearing’’ Clause 
Violated 


A “fraud and false swearing’ clause 
in a fire policy is violated when an in- 
sured swears upon a proof of loss, 
being so advised by an attorney, that 
there is no other insurance covering the 
property. Here the insured and his at- 
torney knew that other insurance ex- 
isted. Fourth Circuit. 


The insured bought an abandoned 
church in 1943 and remodeled it into 
a dwelling house. 
it at a later date. 


He also remodeled 
In 1953 and in 1956 
the insured procured two policies of 
fire South 
Later in 


insurance from Carolina 
1956 
the insured procured another policy 
of fire insurance from the defendant 
The insured allegedly told 
that he 


“additional insurance,’ but he signed 


Insurance Company. 


insurer. 


this insurer's agent wanted 


a written application which recited 
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that there was no other insurance on 
the property. 


On September 20, 1956, the insured’s 
dwelling burned, and later on the 
same day the insured, the insurer’s 
agent who had issued the policy in 
suit and an insurance adjuster met on 
the premises. There was testimony 
that at this time the insured, in an- 
swer to a question, stated that he did 
not have any other insurance on the 
dwelling. 


After receiving a letter and proof- 
of-loss form from the adjuster, the 
insured, on September 24, 1956, took 
the letter and form and the policy in 
suit, together with the endorsement 
to the South Carolina Insurance Com- 
pany policy and a proof of loss to be 
sent to that company, to an attorney. 
Even though both the insured and the 
attorney knew of the South Carolina 
Company’s policy on the same prop- 
the attorney had the insured 
subscribe and swear to the proof of 
loss sent by the adjuster for the de- 
fendant insurer that there 
other insurance on the property. 


erty, 


Was no 


In reversing the trial court’s judg- 
ment in favor of the.insured, the 
Fourth Circuit stated: 


“Tt is true that the question of wil- 
ful fraud is ordinarily one for the trier 
of fact, but in this case, the evidence 
viewed in the light most favorable 
to the insured shows wilful misrepre- 
with the intent 
so plainly that it becomes a matter 
of law. 


sentation to deceive 


“The fact that Herron [the insured] 
and . , his attorney, had in their 
possession State Farm’s [the defend- 
ant insurer’s] policy and the South 
Carolina Insurance Company’s en- 
dorsement, each showing $4,000.00 as 
the agreed valuation of the same dwell- 
ing and insurance coverage of the same 
amount by each company, is a most 
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cogent circumstance leading us to the 
conclusion — that conduct in 
signing and swearing to State Farm’s 
proof of loss containing the statement 
that there was no other insurance, was 
wilful and intended to deceive State 
Farm. In concluding that the insured 
could not recover anything from the 
insurer, the court did not 
the possible question of 
ance.’—State Farm Fire & 
Company v. Herron. United 
Court of Appeals for the Fourth Cir- 
cuit. August 6, 1959. 10 Fire AND 
CasuaLty CAseEs 104. 


Herron’s 


consider 
co-insur- 
Casualty 

States 


Short Short: Tenth Circuit 


Homeowners brought this action 
their insurer to recover for 
the loss and damage to their dwelling. 
The policy insured against all direct 
loss to property caused by “Sudden 
and accidental injury to electrical ap- 
pliances, devices, fixtures, and wiring 

resulting from electrical currents 
artificially generated.” 


against 


It appeared that the premises were 
damaged by the overheating of the 
the automatic con 
trols of the furnace failed to function 
properly and shut off the gas when 
the temperature in the house reached 
the thermostatic setting. A heating 
expert testified in effect that the shut- 
off valve failed to operate because of 


furnace because 


a short circuit in the wiring which 
ran from the thermostat to the shut 
off valve. 

In affirming the judgment in the 
trial court for the homeowners, the 
appellate court was of the opinion 
that the testimony of the expert was 
sufficient to take the case to the jury 
on the issue of whether there was a 
sudden and accidental injury to elec- 
trical resulting elec- 


devices, from 


trical current artificially generated. 
Vanguard Insurance Company v. Con- 
nett. United States Court of Appeals 


for the Tenth Circuit. September 28, 
1959. 10 FrreE AND CASUALTY CAsEs 117. 
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}’RODUCT LIABILITY - | 
Summaries of Selected Decisions | 
Reported in This Field 


No Privity Required 
for Breach of Implied Warranty 


Privity of contract between a consumer 
and a manufacturer is not a prerequi- 
site to recovery under a breach of im- 
plied warranty of fitness of food for 
human consumption. Virginia. 


A consumer had her husband pur- 
chase a smoked pork shoulder, which 
was wrapped in cellophane, from a 
retailer. The product was at once re- 
frigerated and later cooked thoroughly 
and 
Immediately upon eating the pork at 
various times, the consumer, her hus- 
band and her child became sick. The 
the health 
department and, upon analysis, it was 
found to contain hemolytic staphylo- 
aureus germs. These 
produce a toxin which results from 


used for sandwiches and meals. 


pork was sent to state 


coccus germs 
multiplication and is poisonous to the 
intestinal tract. Medical evidence was 
conflicting on whether the toxin was 
present in the pork prior to its being 
cooked by the consumer. 


This was brought by the 
consumer against the manufacturer 
which 
implied warranty of fitness for human 
consumption. A jury verdict was re- 
turned in favor of 
the implied 
which the manufacturer prosecuted 
this appeal. The manufacturer argued 
that privity of contract pre- 


action 


on three counts, one of was 


the consumer on 


warranty count, from 


was a 
requisite to recovery upon an implied 
warranty. 

In considering this argument, the 
Virginia Supreme Court of Appeals 
stated: “In Virginia, we have followed 
the common law doctrine that 
who sells foodstuffs for human con- 
sumption impliedly warrants its fit 


one 


Product Liability 


and wholesomeness for such 
purpose, and is liable not only for the 


result of any negligent act involved 


ness 


in failing to use due and reasonable 
care in the preparation and handling 
of his product; but is also liable on 
the implied warranty where there is 
privity of contract between the vendor 
and vendee.”’ 


the was of the 
“where a manufacturer 
of food for human consumption sells 
such 


However, court 


opinion that 
food, in sealed containers or 
packages, to a retailer, who in turn 
to a consumer, and 
sumer upon eating it suffers damage 
in consequence of impurities in the 
product, shown to have existed there- 
in before it left the manufacturer’s 


sells it the con- 


hands, the manufacturer is liable to 
the consumer on its implied warranty 
of wholesomeness of the food, and the 
the 
manufacturer for damages suffered, 


consumer may recover against 
irrespective of a lack of privity of 
contract the manufacturer 


and the consumer. This permits the 


between 


placing of the loss occasioned upon 
the manufacturer who is in the best 
position to prevent the production and 
sale of unwholesome food.” Judgment 
Swift 
Virginia Supreme 


of the trial court was affirmed. 
U "ells 
Court of Appeals. 
10 NEGLIGENCI 


cy Company v 
September 3, 1959. 


Cases (2d) 1. 


Manufacturer's Liability 
for Defective Chair 


A manufacturer cannot, by the simple 
expedient of selling merchandise ‘‘as 
is,"’ free itself of all duty toward an 
ultimate consumer. Tenth Circuit. 


\ shopper was injured when she 
sat in a chair in a retailer’s store and 
fell backwards. This suit was brought 
against the manufacturer of the chair, 
the shopper alleging that the chair 
manutfac- 


was negligently designed, 


tured, assembled and handled. 
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In answer, the manufacturer alleged 
that the chairs it had manufactured 
had been sold to the retailer upon an 
‘as is” basis, without warranty, and 
with the understanding that the re 
tailer would repair the chairs before 
sale to the public; therefore, any lia 
bility to the shopper Was solely that 
of the retailer. Evidence showed that 
both the retailer and the manufacturer 
knew that the chairs were negligently 
and that the retailer 
had made repairs where deemed neces 
sary before sale to the public. 


manufactured, 


In the trial court it was determined 
that the manufacturer could not rea 
sonably foresee that the retailer would 
place the chair on the market before 
correcting all of its defects. Upon this 
the trial 
granted a summary judgment in favor 


and other grounds, court 
of the manufacturer, from which this 
appeal was taken, (Much of the case 
involved pleadings and proofs which 


will not be considered here. ) 


In regard to the propriety of the 
summary judgment, the appellate court 
that if the the 
sale made by the manufacturer to the 
retailer were admittedly 


noted conditions of 
such as to 
impose upon the retailer a duty to 
repair and that the manufacturer could 
reasonably rely upon the performance 
of that duty, the failure of which caused 
then the could be 


the injury, cause 


decided summarily. 


However, the court concluded that 
“the admission of an ‘as is’ sale does 
not carry with it, as a matter of law, 
any ramifications beyond that of lack 
of warranty between seller and buyer. 
\ manufacturer selling a chair to a 
retailer must, in the ordinary course 
of events, anticipate resale of the article 
to an ultimate user and is not freed 
of all duty to that user by the simple 
method of selling ‘as is’. If the con 
ditions of sale are claimed to be more 
particularized such fact is subject to 
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all the tests of credibility and presents 
an issue that cannot be tried by afh- 
davit.” Judgment was_ reversed. 
Champlin v. Oklahoma Furniture Manu- 
facturing Company et al. United States 
Court of Appeals for the Tenth Cir- 
cuit. August 7, 1959. 9 NEGLIGENCE 
Cases (2d) 1440. 


Short Short: New York 


\ consumer alleged that she had 
purchased some underarm deodorant 
from a retailer and that an employee 
of the retailer had told her that a par- 
ticular deodorant was the best. After 
applying it, she alleged that she had 
contracted a skin irritation. 
testified that in 
his opinion the skin condition was 


\ medical expert 
caused by the particular deodorant 
testified that it con- 
tained a certain quantity of “aluminum 
sulfamate.” There was no evidence 
that this ingredient was harmful. 


and a chemist 


It appeared that the consumer was 
attempting to establish a breach of 
warranty on the fact that the de 
odorant contained “aluminum sulfa- 
mate,” and that the retailer, by the 
acts of its agent, was guilty of an 
implied warranty. 


In reversing a judgment against the 
the court stated that it 
encumbent on the consumer to estab- 
lish that the ingredient was harmful 
or was not of “merchantable quality.” 
the fact that none of the 
consumer's evidence established that 


retailer, was 


In view of 


the deodorant was harmful or was not 
of merchantable quality, the court felt 
that there was no necessity for decid- 
ing whether the statement made by 
the constituted 
own personal opinion or constituted 


retailer's agent her 
a warranty or the authority to war 
rant the product.—Zampino et al. v. 
Colgate-Palmolive Company et al. New 
York Supreme Court, Appellate Divi 
June 19, 1959. 10 NEGLIGENC! 
Cases (2d) 32. 
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THE CHALLENGE of providing voluntary Onearetel on CCH's 
health insurance for the old-age and non- Sato INSURANCE LAW REPORTS 
indigent segment of our population is being . 
met by insurers and industry. Federal legisla- 
tion which would provide certain kinds and 
amounts of medical care for OASDI benefi- 
ciaries and their dependents rests on the 
unsound assumption that most of the aged 
population of our country are unable to fi- 
nance their own health care costs. In a future 
article the author discusses this federal legisla- 
tion, and tells what insurers and industry are 
doing to meet the federal challenge to private 
health insurance. 
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P ustic- FINANCIAL PROTECTION against in- 
jury or damage to property from possible 
nuclear incidents is the broad theme of two 
scheduled speeches that were presented at 
the annual meeting of the Atomic Industrial 
Forum. Both speeches, one dealing with in- 
ternational third-party liability and the other 
with domestic liability and indemnity protec- 
tion, tell what is being done about financial 
protection from nuclear accidents. 
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